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COMMENTARIES 
ON THE. 
LA W s OF EN GLAND. . 


BoOKk THE THIRD. 
Or PRIVATE WRONGS. 


— 


Sans THE YIRS r. 
Or Tux REDRESS or PRIVATE WRONGS | 


BY THE MERE ACT OF THE PARTIES. + 


was in general defined to be, “ a rule of civil con- 
6 duct, preſcribed by the ſupreme power in a ſtate, 
* commanding what is right, and prohibiting what is 
wrong (b).“ From hence therefore it followed, that the pri- 
mary objects of the law are the eſtabliſhment of rights, and the 
prohibition of wrongs. And this occaſioned (c) the diſtribution of 
theſe collections into two general heads; under the former of 
which we have already conſidered the rights that were defined 
and eſtabliſhed, and under the latter are now to conſider the 
_ wrongs that are forbidden and redreſſed, by the laws of England. 


. T the opening of theſe commentaries (a) municipal law 


(2) Introd. & 2. Dract. L 1. c. 3. 
(b) Santo juſta, jubens honeſla, et (c) Boo I. ch, 1, 
$7:h;bens centraria, Cic. 11. Philipp.12, Eg 


Vol. III. A 


It - 


2 | iir Book III. 


Ix the proſecution of the firſt of theſe enquiries, we diſtin- 
guiſhed rights into two ſorts: firſt, ſuch as concern or are an- 
nexed to the perſons of men, and are then called jura per ſona- 
rum, or the rights of perſons ; which, together with the means of 
acquiring and loſing them, compoſed the firſt book of theſe 
commentaries: and, ſecondly, ſuch as a man may acquire over 
external objects, or things unconnected with his perſon, which 

are called jura rerum, or the rights of things ; and theſe, with the 
means of transferring them from man to man, were the ſubject of 
the ſecond book. I am now therefore to proceed to the conſide- 
ration of wrongs; which for the moſt part convey to us an idea 
merely negative, as being nothing elſe but a privation of right. 
For which reaſon it was neceſſary, that, before we entered at all 
into the diſcuſſion of wrongs, we ſhould entertain a clear and 
diſtin& notion of rights: the contemplation of what is jus being 
neceſſarily prior to what may be termed injuria, and the defini- 
tion of fas precedent to that of nefas. 


WRronGs are diviſible into two ſorts or ſpecies ; private 


evrongs, and public wrongs. I he former are an infringement or 


privation of the private or civil rights belonging to individuals, 
conſidered as individuals; and are thereupon trequently termed 
civil injuries: the latter are a breach and violation of public 
Tights and duties, which affect the whole community, conſidered 
as a community; and are diſtinguiſhed by the harſher appella. 
tion of crimes and miſdemeſnirs. To inveſtigate the firſt of theſe 
ſpecies of wrongs, with their legal remedies, will be our em- 
ployment in the preſent book; and the other ſpecies will be re- 
ſerved till the next or concluding volume. 


THE more effectually to accompliſh the redreſs of privatein- 


juries, courts of juſtice are inſtituted in every civilized ſociety, 


in order to protect the weak from the inſults of the ſtronger, by 
expounding and enforcing thoſe laws, by which rights are defi- 
neg, and wrongs prohibited. This remedy is therefore princi- 


pally 
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pally to be ſought by application to theſe courts of juſtice; that 
is, by civil ſuit or action. For which reaſon our chief em- 
ployment in this volume will be to conſider the redreſs of pri- 
vate wrongs, by ſuit or aclion in courts. But as there are cer- 
tain injuries of ſuch a nature, that ſome of them furniſh and 
others require a more ſpeedy remedy, than can be had in the 
ordinary forms of juſtice, there is allowed in thoſe caſes an ex- 
trajudicial or eccentrical kind of remedy z of which I ſhall firſt 
of all treat, before I conſider the ſeveral remedies by ſuit: and, 
to that end, ſhall diſtribute the redreſs of private wrongs into 
three ſeveral ſpecies; firſt, that which is obtained by the mere 
act of the parties themſelves z ſecondly, that which is effected 
by the mere aci and operation of /aw ; and, thirdiy, that which 
ariſes from ſuit or action in courts ; which conſiſts in a con- 
junction of the other two, the act of the parties co-operating 
with the act of law. = 


Axp, firſt, of that redreſs of private injuries, which is ob- 
tained by the mere act of the parties. This is of two ſorts; 
firſt, that which ariſes from the act of the injured party only; 
and, ſecondly, that which ariſes from the joint act of all the 
parties together: both which I ſhall conſider in their order. 


OF the firſt ſort, or that which ariſes from the ſole act of the 
injured party, is, 


1. Tux defence of one's ſelf, or the mutual and reciprocal 

defence of ſuch as ſtand in the relations of huſband and wife, 
parent and child, maſter and ſervant. In theſe caſes, if the party 
himſelf, or any of theſe his relations, be forcibly attacked in his 
perſon or property, 1t is lawful for him to repel force by force; 
and the breach of the peace, which happens, is chargeable upon 
him only who began the affray (d). For the law, inthis caſe re- 
ſpects the paſſions of the human mind; and (when external vio- 
lence is offered to a man himſelf, or thoſe to whom he bears a 
near connection) makes it lawſul in him to do himſelf that im- 


(d) 2 Roll, Abr. 546. 1 Hawk, P. C. 131. 
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PRIVATE Book III. 
mediate juſtice, to which he is prompted by nature, and which 
no prudential motives are ſtrong enough to reſtrain. It conſi- 
ders that the future proceſs of law is by no means an adequate | 
remedy for injuries accompanied with force ; ſince it is im- 
poſſible to ſay, to what wanton lengths of rapine or cruelty out- 
rages of this ſort might be carried, unleſs it were permitted a 
man immediately to oppoſe one violence with another. Self- 
defence therefore, as it is juſtly called the primary law of na- 
ture, ſo it is not, neither can it be in fact, taken away by the 
law of fociety. In the Engliſh law particularly it is held an 
excuſe for breaches of the peace, nay even for homicide itſelf ; 
but care muſt be taken, that the reſiſtance does not exceed the 


bounds of mere defence and prevention; for then the defender 
would himſelf become an aggreſſor. 


II. REA TION or repriſal is another ſpecies of remedy 
by the mere act of the party injured. This happens, when 
any one hath deprived another of his property in goods or 
chattels per! ſonal, or wrongtully detains one's wife, child, or 
ſervant : in which cafe the owner of the goods, and the huſ- 
band, parent, or maſter, may lawfully claim and retake 
them, wherever he happens to find them; ſo it be not in a 
riotous manner, or attended with a breach of the peace (e). 
The reaſon for this is obvious; ſince it may frequently happen 
that the owner may have this only opportunity of doing him- 
ſelf juſtice: his goods may be afterwards conveyed away or 
deſtroyed ; and his wife, childten, or ſervants, concealed or 
carried out of his reach; if he had no ſpeedier remedy than 
the ordinary proceſs of law. If therefore he can ſo contrive 
it as to gain poſſeſſion of his property again, without force 
or terrcr, the law favours and will juſtify his procceding. But, 
as the public peace is a ſuperior conſideration to any one man's 
private property; and as, if individuals were once allowed 
to uſe private force as a remedy for private injuries, all ſocial 
juſtice muſt ceaſe, the ſtrong would givelaw to the weak, and 
every man world revert to a ſtate of nature; for theſe reaſons 


(e) 3 laſt, 134. Hal, Anal. F. 46. 


it 
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it is provided, that this natural right of recaption ſhall never be 
exerted, where ſuch exertion muſt occaſion ſtrife and bodily 
contention, or endanger the peace of ſociety. It, for inſtance, 
my horſe is taken away, and I find him in a common, a fair, 
or a public inn, I may lawſully fetſe him to my own uſe: but 
cannot juſtify breaking open a private ſtable, or entering on 
the grounds of a third perſon, to take him, except he be ſelo- 
niouſly ſtolen (f); but muſt have recourſe to an action at law. 


III. As recaption is a remedy given to the party himſelf, for 
an injury to his perſonal property, fo, thirdly, a remedy of the 
ſame kind tor injuries to real property is by entry on lands and 
tenements, when another perſon without any right has taken 
poſſeſſion thereof. This depends in ſome meaſure on like 
r with the former; and, like that too, muſt be pcacea- 

le and without torce. There i is ſome nicety required to de- 
fine and diſtinguiſh the caſes, in which ſuch entry is lawful 
or otherwiſe : it will therefore be more fully confidered in a 
ſubſequent chapter; being only mentioned in this place for the 
ſake of regularity and order, 


TV. A FqQuRTH ſpecies of remedy by the mere act of the 
party injured, is the abatement, or removal, of nuſances. What 
nuſances are, and their ſeveral ſpecies, we ſhall find a more 
proper place to enquire under fome of the ſubſequent diviſi- 
ons. At preſent I ſhall only obſerve, that whatſoever un- 
lawfully annoys or doth damage to another is a nuſance; and 
ſuch nuſance may be abated, that is, taken away or remov- 


ed, by the party aggrieved thereby, ſo as he commits no 
riot in the doing of it (g). If a houſe or wall is erected fo 
near to mine that it ſtops my antient lights, which is a private 
nuſance, I may enter my neighbour's land, and peaceably pull 
it down (h). Or if a new gate be erected acrofs the public 
highway, which is a common nuſance, any of the king's ſub- 
jects paſſing that way may cut it down, and deſtroy it (i). And 


(f) 2 Roll. Re 6. 208, 2 (h) Salk. 459. 
Roll. Abr. 666, ey —_ (i) Cro, Car. 184. 


(5) 5 Rep. 101. 9 Rep. 55. 
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the reaſon why the law allows this private and ſummary method 
of doing one's ſelf juſtice, is becauſe injuries of this kind, 
which obſtru& or annoy ſuch things as are of daily conveni- 
ence and uſe, require an immediate remedy ; and cannot wait 
for the ſlow progreſs of the ordinary forms of juſtice. 


V. A F1FTH caſe, in which the law allows a man to be his 
own avenger, or to miniſter redreſs to himſelf, is that of di- 
ſtreining cattle or goods for nonpayment of rent, or other du- 
ties; or, diſtreining another's cattle damage-feaſant, that is, 
doing damage, or treſpaſſing, upon his land. The former 
intended for the benefit of landlords, to prevent tenants from 
ſecreting or withdrawing their effects to his prejudice ; the lat- 
ter ariſing from the neceſſity of the thing itſelf, as it might 
otherwiſe be impoſſible at à future time to aſcertain, whoſe 
cattle they were that committed the treſpaſs or damage. 


As the law of diſtreſſes is a point of great uſe and conſe- 
quence, I ſhall conſider it with ſome minuteneſs: by enquir- 
ing, firſt, for what injuries a diſtreſs may be taken; ſecondly, 
what things may be diſtreined ; and, thirdly, the marmer of 
taking, diſpoſing of, and avoiding diſtreſſes. . 


I. Axp, firſt, it is neceſſary to premiſe, that a diſtreſs (i), 
diſtrictio, is the taking of a perſonal chattęl out of the 
poſſeſſion of the wrongdoer into the cuſtody of the party 
injured, to procure a ſatisfaction for the wrong committed. 
1. The moſt uſual injury, for which a diſtreſs may be taken, 
is that of nonpayment of rent. It was obſerved in a former 
volume (k), that diſtreſſes were incident by the common law 
to every rent-ſervice, and by particular reſervation to rent- 
charges alſo; but not to rent-ſeck, till the ſtatute 4 Geo. 
II. c. 28. extended the ſame remedy to all rents alike, and 
thereby in effect aboliſhed all material diſtinction between 
them. So that now we may lay it down as an univerſal 
(i) The thing itſelf taken by this pro- diſtreſs. 


ceſ:, as well as the proceſs itſelf, is in k) Book II. ch. 3: 
cur law- books very frequently called a (k). ll. Je 


principle, 
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principle, that a diſtreſs may be taken for any kind #1 rent in ar- 
rear; the detaining whereof beyond the day of payment is an 
injury to him that is entitled to receive it. 2. For neglecting to 
do ſuit to the lord's court (1), or other certain perſonal ſervice (m), 
the lord may diſtrein, of common right. 3. For amercements 
in a court-leet a diſtreſs may be had of common right; but not 
for amercements 1n a court-baron, without a ſpecial preſcription 
to warrant it (n). 4. Another injury, for which diſtreſſes may be 
taken, is where a man finds beaſts of a ſtranger wandering in his 
grounds, damage-feaſant ; that is, doing him hurt or damage, 
by treading down his graſs, or the like; in which caſe the owner 
of the ſoil may diſtrein them, till ſatisfaction be made him for 
the injury he has thereby ſuſtained. 5. IL. aſtly, for ſeveral duties 
and penalties inflicted by ſpecial acts of parliament, (as for aſſeſſ- 
ments made by commiſſioners of ſewers (0), or forthe relief of the 
poor) (p) remedy by diſtreſs and ſale is given; for the particulars 
of which we muſt have recourſe to the ſtatutes themſelves : re- 
marking only, that ſuch diſtreſſes (q) are partly analogous tothe 
antient diſtreſs at common law, as being repleviable and the 
like; but more reſembling the common law proceſs of exc- 
cution, by ſeiſing and ſelling the goods of the debtor under a 
writ of fieri faciar, of which hereafter, 


2. SECONDLY; as to the things which may be diſtreined, 
or taken in diſtreſs, we may lay it down as a general rule, that 
all chattels perſonal are liable to be diſtreined, unleſs particularly 
protected or exempted. Inſtead therefore of mentioning what 
things are diſtreinable, it will be eaſier to recount thoſe * 
are not ſo, with the reaſon of their particular exemptions (r). And 
1. As every thing which is diſtreined is preſumed to be the pro- 
perty of the wrongdoer, it will follow that ſuch things, wherein 
no man can have an abſolute and valuable property (as dogs, cats, 


3 Bro. Abr. tit. diſtreſi. tg. (p) Stat. 43 Eliz. c. 2. 
m) Co. Litt, 46. (q) 4 Burr. 389. 
(n) Brownl. 36. (7) Co. Liu. 47, 


(ee) Stat. 7 Ann. c. 10. | 1 
A 4 | rabbets, 
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rabbets, and all animals ferae naturae) cannot be diſtreined. 
Vet if deer (which are ferae naturae) are kept in a private in- 
cloſure for the purpoſe of ſale or profit, this ſo far changes their 
nature, by reducing them to a kind of ſtock or merchandize, 
that they may be diſtreined for rent (s). 2. Whatever is in the 
perſonal uſe or occupation of any man, is for the time privi- 
leged and protected from any diſtreſs; as an axe with which a 
man is cutting wood, or a horſe while a man is riding him. 
But horſes, drawing a cart, may (cart and all) be diſtreined 
for rent-arrere; and alſo if a horſe, tho' a man be riding him, 
be taken damage-feaſant, or treſpaſſing in another's grounds, 
the horſe (notwithſtandinghisriding) may be diſtreined and led 
away to the pound (t). 3. Valuable things in the way of trade 
ſhall not be liable to diſtreſs. As an horſe ſtanding in a ſmith's 
ſhop to be ſhoed, or in a common inn; or cloth at a taylor's 
houſe; or corn ſent to a mill, or a market. For all theſe are pro- 
tected and privileged for the benefit of trade; and are ſuppoſed 
in common preſumption not to belong to the owner of the houſe, 
but to his cuſtomers. But, generally ſpeaking, whatever goods 
and chattels the landlord finds upon the premiſes, whether they 
in fact belong to the tenant or a ſtranger, are diſtreinable by him 
for rent: for otherwiſe a door would be open to infinite frauds 
upon the landlord ; and the ſtranger has his remedy over by ac- 
tion on the caſe againſt the tenant, if by the tenant's deſault the 
chattels are diſtreincd, ſothat he cannot render them when called 
upon. With regard to a ſtranger's beaſts which are found on the 
tenant's land, the following diſtinctions are however taken. If 
they are put in by conſent of the owner of the beafts, they are 
diſtreinable immediately afterwards for rent-arrereby the land- 
lord (v). So allo if the ſtranger'scattle break the fences, and com- 
mit atreſpaſs by coming on the land, they are diſtreinable im- 
mediately by the leſſor for his tenant's rent, as a puniſhment to 
the owner of the beaſts for the wrong committed through his 
negligence (u), But if the lands were not ſufficiently fenced ſo as 


(s) Doris v. Powel. C. B. Hi] rt (v) Cro. Elis. 549, 


0 Bid. 400 (u) Co. Litt. 47. 
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to keep out cattle,- the landlord cannot diſtrein them, till they 
have been levant and couchant ( levantes et cubantes ) on the land; 
that is, have been long enough there to have laid down and roſe 
up to feed; which in general is held to be one night at leaſt; 
and then the law preſumes, that the owner may have notice 
whither his cattle have ſtrayed, and it is his own negligence not 
to have taken them away. Yet, if the leſſor or his tenant were 
bound to repair the fences and did not, and thereby the cattle 
eſcaped into their grounds without the negligence or default of 
the owner; in this caſe, though the cattle may have been 
levant and couchant, yet they are not diſtreinable for rent, till 
actual notice is given to the owner that they are there, and 
he neglects to remove them ();: for the law will not ſuſſer 
the landlord to take advantage of his own or his tenant's 
wrong. 4. There are alſo other things privileged by the an- 
tient common law; as a man's tools and utenſils of his trade, 
the axe of a carpenter, the books of a ſcholar, and the like: 
which are ſaid to be privileged for the ſake of the public, be. 
cauſe the taking them away would diſable the owner from 
ſerving the commonwealth in his ſtation, So, - beaſts of the 
plough, averia carucae, and ſheep, are privileged from di- 
ſtreſſes at common law (x); while dead goods or other ſort of 
beaſts, which Bracton calls catalla otioſa, may be diſtreined. 
But, as beaſts of the plough may be taken in execution for 
debt, ſo they may be for diſtreſſes by ſtatute, which par- 
take of the nature of executions (y). And perhaps the true 
reaſon, why theſe and the tools of a man's trade were pri vi- 
leged at the common law, was becauſe the diſtreſs was then 
merely intended to compel the payment of the rent, and not 
as a ſatisfaction for its nonpayment: and therefore, to de- 
prive the party of the inſtruments and means of paying it, 
would counteract the very end of the diſtreſs (2). 5. No- 
thing ſhall be diſtreined for rent, which may not be rendered 
again in as good plight as when it was diſtreined : for which 
Treaſon milk, fruit, and the like, cannot be diſtreined; a diſtreſs 


(w) Lutw. 1880. (y) 4 Burr. 88g. 
(x) Stat. 31 ; re III. ff 4. de di- (2) Ibid. 588. 
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at common law being only in the nature of a pledge or ſecu- 
rity; to be reſtored in the fame plight when the. debt is paid, 
So, antiently, ſheaves or ſhocks of corn could not be diſtrein- 
ed, becauſe ſome damage muſt needs accrue in their remov- 
al: but a cart loaded with corn might; as that could be 
ſafely reſtored. But now by ſtatute 2 W. & M. c, 5. corn 
in ſheaves or cocks, or looſe in the ſtraw, or hay in barns or 
ricks, or otherwiſe, may be diſtreined as well as other chat- 
tels. 6. Laſtly, things fixed to the freehold may not be di- 
ſtreined; as caldrons, windows, doors, and chimneypieces: 
for they ſavour of the realty. For this reaſon alſo corn grow- 
ing could not be diſtreined; till the ſtatute 11 Geo. II. c. 19. 

empowered landlords to diſtrein corn, graſs, or other pro- 
duQts of the earth, and to cut and gather them when ripe, 


Lr us next conſider, thirdly, how diſtreſſes may be taken, 
diſpoled of, or avoided. And, firſt, I muſt premiſe, that 
the law of diſtreſſes is greatly altered within a few years laſt 
paſt. Formerly they were looked upon in no other light 
than as a mere pledge or ſecurity, for payment of rent or 
other duties, or ſatisfaction for damage done. And ſo the 
law ftill continues with regard to diſtreſſes of beaſts taken 
damage-feafant, and for other cauſes, not altered by a& of 
parliament ; over which the diſtreinor has no other power 
than to retain them till ſatisfaction is made. But diſtreſſes 
for rent-arrere being found by the legiſlature to be the ſhort+ 
eſt and moſt effectual method of compelling the payment of 
ſuch rent, many beneficial laws for this purpoſe have been 
made in the preſent century; which have much altered the 
common law, as laid down in our antient writers, 


In pointing out therefore the methods of diſtreining, I ſhall 
in general ſuppoſe the diſtreſs to be made for rent; and re- 
mark, where neceſſary, the differences between ſuch diſtreſs, 
and one taken for other cauſes. | 


Is 
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Ix the firſt place then, all diſtreſſes muſt be made by day, 
unleſs in the caſe of damage-feaſant; an exception being there 


allowed, leſt the beaſts ſhould eſcape before they are taken (a). 
And, when a perſon intends to make a diſtreſs, he muſt, by 
himſelf or his bailiff, enter on the demiſed premiſes ; former- 
ly during the continuance of the leaſe, but now (b) he may 
diſtrein within ſx months after the determination of ſuch 
leaſe whereon rent is due. If the leſſor does not find fuffici- 
ent diſtreſs on the premiſes, formerly he cou!d reſort no 
where elſe; and therefore tenants, who were knavith, made 
a practice to convey away their goods and ſtock fraudulently 
from the houſe or lands demiſed, in order to cheat their land- 
lords. But now (c) the landlord may diſtrein any goods of 
his tenant, carried off the premiſes clandeſtinely, wherever 
he finds them within thirty days after, unleſs they have been 
bina fide fold for a valuable conſideration: and all perſons 
privy to, or aſſiſting in, ſuch fraudulent conveyance, forfeit 


double the value to the landlord. The landlord may alſo di- 


ſtrein the beaſts of his tenant, feeding upon any commons or 
waſtes, appendant or appurtenant to the demiſed premiſes. 
The landlord might not formerly break open a houſe, to 
make a diſtreſs, for that is a breach of the peace. But when 
he was in the houſe, it was held that he might break open an 
inner door (d): and now (e) he may, by the aſſiſtance of the 


peace officer of the pariſh, break open in the day time any 


place, locked up to prevent a diſtreſs; oath being firſt made, 
in caſe it be a dwelling-houſe, of a reaſonable ground to ſuſ- 
pect that goods are concealed therein. 


WHERE a man is intitled to diſtrein for an intire duty, he 


ought to diſtrein for the whole at once; and not for part at one 


time, and part at another (f). But if he diſtreins for the whole, 
and there is not ſufficient on the premiſes, or he happens to miſ- 
take in the value of the thing diſtreined, and fo takes an inſuf- 


| {#) Co. Litt. 142. | (d) Co. Litt. 161. Comberb. 17. 
(b) Stat, 8 Ana. c. 14. (e) Stat. 11 Geo. II. c. 19. 

(e) Stat. 8 Ann. c. 14, 11 Geo, II. (f) 2 Lutw. 15332. 

c. 19. 28 | 
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ficient diſtreſs, he may take a ſecond rok to complete his 
ny (8). 


Dis rRESSESs muſt be proportioned to the thing diſtreined 
for. By the ſtatute of Marlbridge, 52 Hen. III. c. 4. if any 
man takes a great or unreaſonable diſtreſs, for rent- arrere, he 
ſhall be heavily amerced for the ſame. As if (h) the landlord 


diſtreins two oxen for twelve-pence rent; the taking of both 
is an unreaſonable diſtreſs; but, if there were no other di- 
ſtreſs nearer the value to be found, he might reaſonably have 
diſtreined one of them, But for homage, fealty, or ſuit, as 
alſo for parliamentary wages, it is faid that no diſtreſs can be 
exceſſive (j). For as theſe diſtreſſes cannot be ſold, the on- 
er, upon making ſatisfaction, may have his chattels again. 
The remedy for exceſſive diſtreſſes is by a ſpecial action on 
the ſtatute of Marlbridge; for an action of treſpaſs is not 
maintainable upon this account, it being no injury at the 
common law (i). 


WHEN the diſlreſs is thus taken, the next conſideration is 
the diſpoſal of it. For which purpoſe the things diſtreined 
muſt in the firſt place be carried to ſome pound, and there 
impounded by the taker. But, in their way thither, they 
may be reſcued by the owner, in caſe the diſtreſs was taken 
without cauſe, or contrary to law : as if no rent be due; if 
they were taken upon the highway, or the like; in theſe caſes 
the tenant may lawfully make reſcue (k). But if they be 
once impounded, even though taken without any cauſe, the 
owner may not break the pound and take them out ; for they 
are then i in the cuſtody of the law (I). 


A rounD 5 parcus, which ſignifics any incloſure) is either 
pound-overt, that is, open overhead ; or pound-covert, that is, 
cloſe. By the ſtatute 1 & 2 P. & M. c. 12. no diſtreſs of cattle 
can be driven out of the hundred where it is taken, unleſs to a 


(s) Cro. Eliz. 13, Stat. 17 Car. u. (i) i Ventr, 104. Fitzgibb. 85. 


c. 7. 4 Burr, 590. | 4 Burr. $90. 
(h) 2 loft. 107. (k) Co. Litt, 169, 161. 


(j) Bro. Abr. t. efiſe. 291. Prerega- (1) Ibid. 47. 


- ve. 98. 
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pound-overt within the ſame ſhire; and within three miles of 
the place where it was taken. This is for the benefit of the 
tenants, that they. may know where to find and replevy the 
diſtreſs. And by ſtatute 11 Geo. II. c. 19. which was made 
for the benefit of landlords, any perſon diſtreining for rent 
may turn any part of the premiſes, upon which a diſtreſs is 
taken, into a pound pro hae vice, for ſecuring of ſuch diſtreſs. 
If a live diſtreſs, of animals, be impounded in a common pound- 
overt, the owner muſt take notice of it at his peril; but if in 
any ſpecial pound-overt, ſo conſtituted for this particular pur- 
poſe, the diſtreinor muſt give notice to the owner: and, in 
both theſe caſes, the owner, and not the diſtreinor, is bound 
to provide the beaſts with food and neceſſaries. But if they 
be put in a pound-covert, as in a ſtable or the like, the land- 
lord or diſtreinor muſt feed and ſuſtain them (m). A di- 
{tres of houſhold goods, or other dead chattels, which are 
| liable to be ſtolen or damaged by weather, ought to be im- 
pounded in a pound-covert, elſe the diſtreinor muſt anſwer 
for the conſequences. 


Wren impounded, the goods were formerly, as was be- 
fore obſerved, only 1n the nature of a pledge or ſecurity to 
compel the performance of ſatisfaction; and upon this ac- 
count it hath been held (n), that the diſtreinor is not at liber- 
ty to work or uſe a diſtreined beaſt. And thus the law {till 
continues with regard to beaſts taken damage-fcalant, and 
diſtreſſes for ſuit or ſervices; which muſt remain impound- 
ed, till the owner makes ſatisfaction, or conteſts the right of 
diſtreining, by replevy ing the chattels. To replevy (replegi- 
are, that is, to take back the pledge) is, when a perſon di- 
ſtreined upon applies to the ſheriff or his officers, and has 
the diſtreſs returned into his own poſſeſſion ; upon giving 
good ſecurity to try the right of taking it in a ſuit at law, and, 
if that be determined againſt him, to return the cattle or goods 
once more into the hands of the diſtreinor. J his is called a re- 
plevin, of which more will be faid hereafter. At preſent I ſhall 
only obſcrve, that, as a diſtreſs is at common law only in nature 


(m) Co. Litt. 47. (a) Cro, Jac. 148. | 
4 | ct 
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of a ſecurity for the rent or damages done, a replevin anſwers 
the ſame end to the diſtreinor as the diſtreſs itſelf; ſince the 
party replevying gives ſecurity to return the diſtreſs, if the 
right be determined againſt him. 


TAISs kind of diſtreſs, though it puts the owner to inconve- 
nience, and is therefore a puniſnment to him, yet, if he con- 
tinues obſtinate and will make no ſatisfaction or payment, it 
is no remedy at all to the diſtreinor. But for a debt due to 
the crown, unleſs paid within forty days, the diſtreſs was al- 
ways ſaleable at the common law (o). And for an amerce- 
ment impoſed at a court-leet, the lord may alſo ſell the di- 
ſtreſs (p) : partly, becauſe, being the king's court of record, 
its proceſs partakes of the royal prerogative (q); but princi- 
pally becauſe it is in the nature of an execution to levy a le- 
gal debt. And, ſo in the ſeveral ſtatute-diſtreſſes, before 
mentioned, which are alſo in the nature of executions, the 
power of ſale is likewiſe uſually given, to effectuate and com- 
plete the remedy. And, in like manner, by ſeveral acts of 
parliament (r), in all caſes of diſtreſs for rent, if the tenant or 
-owner do not, within five days after the diſtreſs is taken, and 
notice of the cauſe thereof given him, replevy the fame with 
ſufficient ſecurity ; the diſtreinor, with the ſheriff or conſta- 
ble, ſhall cauſe the ſame to be appraiſed by two ſworn appraiſ- 
ers, and fell the ſame towards ſatisfaction of the rent and 
charges; rendering the overplus, if any, to the owner him- 
ſelf. And, by this means, a full and intire ſatisfaction may 
now be had for rent in arrere, by the mere act of the party 
himſelf, viz. by diſtreſs, the remedy given at common law; 
and ſale conſequent thereon, which is added by act of parli- 
ament. 


BETORE I quit this article, I muſt obſerve, that the many 
particulars which attend the taking of a diſtreſs, uſed formerly 
to make it a hazardous kind of proceeding : for, if any one ir- 


(0) Bro. Abr. t. diftreſs. 71, (r}2 W. & M. c. 8. 8 Ann. c. 14. 
(p) 8 Rep. 41. 4 Geo, II. c. 28, 11 Geo, II. c. 19. 
{q) Bro. 4. J. 12 Mod. 330. 
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regularity was committed, it vitiated the whole, and made the 
diſtreinors treſpaſſors ab initio (s). But now by the ſtatute 


11 Geo. II. c. 19. it is provided, that, for any unlawful act 
done, the whole ſhall not be unlawful, or the parties treſpaſ- 


ſors ab initio: but that the party grieved ſhall only have an 


action for the real damage ſuſtained; and not even that, if 
tender of amends is made before any action is brought. 


VI. Tus ſeiſing of heriots, when due on the death of a 
tenant, is alſo another ſpecies of felf-remedy ; not much un- 
| like that of taking cattle or goods in diſtreſs. As for that di- 
viſion of heriots, which is called heriot-ſervice, and is only a 
ſpecies of rent, the lord may diſtrein for this, as well as ſeiſe: 
but for heriot-cuſtom (which fir Edward Coke ſays (t), lies 
only in prender and not in render) the lord may ſeiſe the iden- 
tical thing itſeif, but cannot diſtrein any other chattel for it (u). 
The like ſpeedy and effectual remedy, of ſeiſing, is given 
with regard to many things that are ſaid to lie in franchiſe; 
as waifs, wrecks, eſtrays, deodands, and the like; all which 
the perſon entitled thereto may ſeiſe, without the formal pro- 


ceſs of a ſuit or action. Not that they are debarred of this 


remedy by action; but have alſo the other, and more ſpeedy 
one, for the better aſſerting their property; the thing to be 
claimed being frequently of ſuch a nature, as might be out of 
the reach of the law before any action could be brought. 


THESE are the ſeveral ſpecies of remedies, which may be 
had by the mere act of the party injured. I ſhall, next, 
briefly mention ſuch as ariſe from the joint act of all the par- 
ties together. And theſe are only two, accord, and arbitra- 
tion, | 


I. Accord is a ſatisfaction agreed upon between the party 
injuring and the party injured ; which, when performed, is a 


(+) Ventr, 37. (a) Cro. Eliz. 590. Ced. Car. 260. 
(t) Cop. Y. 25. | y 
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bar of all actions upon this account. As if a man contract to 
build a houſe or deliver a horſe, and fail in it; this is an injury, 
for which the ſufferer may have his remedy by action; but it 
the party injured accepts a ſum of money, or other thing, as a 
latisfaction, this is a redreſs of that injury, and entirely takes 
away the action (w). By ſeveral late ſtatutes, particularly 11 
Geo. II. c. 19. in caſe of irregularity in the method of dif- 
treining ; and 24 Geo, II. c. 24. in caſe of miſtakes committed 
by juſtices of the peace; even tender of ſufficient amends to 
the party injured is a bar of all actions, whether he thinks 
proper to accept ſuch amends or no. 


II. ARBITRATION is where the parties, injuring and injur- 
ed, ſubmit all matters in ditpute, concerning any perſonal chat- 
tels or perſonal wrong, to the judgment of two or more arb;- 
tratirs ; who are to decide the controverſy : and if they do not 
agree, it is uſual to add, that another perſon be called in as 
umpire, (imperator or impar (x) to whoſe ſole judgment 1 it is 
then referred: or frequently there is only one arbitrator origi- 
nally appointed. This deciſion, in any of theſe caſes, is called 
an award. And thereby the queſtion is as fully determined, 
and thc right transferred or ſettled, as it could have been by the 
agreement of the parties or the judgment of a court of juſtice 
G. Eut the right of real property cannot thus paſs by a mere 
award (2): which ſubtilty in point of form (tor it is now 
reduced to rothing elſc) had its riſe from feodal principles; 
for, if this had been permitted, the land might have been 
aliened cofluſively without the conſent of the ſuperior. Vet 
doubtleſs an arbitrator may now award a Conveyance or a re- 
leaſe of land; and it will be a breach of the arbitration-bond 
to refuſe compliance. For, though originally the ſubmiſſion 
to arbitration uſed to be by word, or by deed, yet both 
of theſe being revocable in their nature, it is now be- 
come the practice to enter into mutual bond, with conditi- 
on to ſtand to the award or arbitration of t':e arbitrators or 


(W) o Rep. 79. (y) Brownl. 6; 1 Freem, 410. 
(>) Wia Ang. Jacr. 1. * (2) 1 Roll. Abr 242. 1 Lord Raym. 
3115, | 
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umpire therein named (a). And experience having ſhewn the 
great uſe of theſe peaceable and domeſtic tribunals, eſpecially 
in ſettling matters of account, and other mercantile tranſacti- 
ons, which are difficult and almoſt impoſſible to be adjuſted 
on a trial at law; the legiſlature has now eſtabliihed the uſe 
of them, as well in controverſies where cauſes are depending, 
as in thoſe where no action is brought, and which ſtill de- 
pend upon the rules of the common law: enacting, by ſta- 
tute 9 & 10 W. III. c. 15. that all merchants and others, 
who deſire to end any controverſy, (for which there is no 
other remedy but by perſonal action or ſuit in equity) may agree, 
that their ſubmiſſion of the ſuit to arbitration or umpirage 
ſhall be made a rule of any of the king's court of record : 
and, after ſuch rule made, the parties diſobey ing the award 
ſhall be liable to be puniſhed, as for a contempt of the court; 
unleſs ſuch award ſhall be ſet aſide, for corruption or other 
miſbehaviour in the arbitrators or umpire, proved on oath to 
the court, within one term aiter the award 1s made, And, in 
conſequence of this ſtatute, it is now become a conſiderable 
part of the buſineſs of the ſuperior courts, to ſet aſide ſuch 
awards when partially or 1ilegally made; or to enforce their 
exccution, when legal, by the ſame procets of contempt, as 
is awarded for diſobedience to thoſe rules and orders which are 
iſſued by the cpurts themſelves, 


(a) Append, No, III. $ 6. 
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CHAPTER THE SECOND. 


Or REDRESS BY THE MERE OPERATION 
| or LAW. 


HE remedies for private wrongs, which are effected by 

the mere operation of law, will fall within a very nar- 

row compaſs: there being only two jnſtances of this ſort that 

at preſent occur to my recolle&ion ; the one that of retainer, 

where a creditor is made executor or adminiſtrator to his debt- 
or: the other, in the caſe of what the law calls a remitter. 


I. Ir a perſon indebted to another makes his creditor or 
debtee his executor, or if ſuch creditor obtains letters of ad- 
miniſtration to his debtor; in theſe caſes the law gives him a 
remedy for his debt, by allowing him to retain ſo much as 
will pay himſelf, before any other creditors wheſe debts are 
of equal degree (a). This is a remedy by the mere act of 
law, and grounded upon this reaſon ; that the exccutor can- 
not, without an apparent abſurdity, commence a ſuit 
againſt himſelf as repreſentative of the deceaſed, to recover 
that which is due to him in his own private capacity : but, 
having the whole perſonal eſtate in his hands, ſo much as 
is ſufficient to anſwer. his own demand is, by operation of 
law, applied to that particular purpoſe. Elſe, by being 
made cx@utor, he would be put in a worſe condition than 


(a) 1 Roll, Abr. 922, Plowd. 543. 
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all the reſt of the world beſides. For, though a rateable pay- 
ment of all the debts of the deceaſed, in equal degree, is clear- 
ly the moſt equitable method, yet as every ſcheme for a pro- 
portionable diſtribution of the aſſets among all the creditors 
hath been hitherto found to be impracticable, and productive 
of more miſchicfs than it would remedy ; ; ſo that the creditor 
who firſt commences his ſuit 1s intitled to a preference in pay- 
ment; it follows, that as the executor can commence no 
ſuit, he muſt be paid the laſt of any, and of courſe mult loſe 
his debt, in cafe the eſtate of his teſtator ſhould prove infol- 
vent, unleſs he be allowed to retain it. The doctrine of +e- 
tainer is therefore the neceſſary conſequence of that other 
doctrine of the law, the priority of ſuch creditor who firſt 
commences his ation. But the executor ſhall not retain his 
own debt, in prejudice to thoſe of a higher degree: for the 
law only puts him in the ſame ſituation, as if he had ſued 
himſelf as executor, and recovered his debt ; which he never 
could be ſuppoſed to have done, while debts of a higher na- 
ture ſubſiſted: Neither ſhall one executor be allowed to re- 
tain his own debt, in prejudice to that of his co-executor in 
equal degree; but both ſhall be diſcharged in proportion (b). 

Nor ſhall an executor ef his own wrong be in any caſe permit- 
ted to retain (c). 


II. RemiTTER is where he, whs hath the true property or 
Jus proprietatis in lands, but is out of poſſeſſion thereof and 
hath no right to enter without recovering poſſeſſion in an ac- 
tion, hath afterwards the freehold caſt upon bim by ſome 
ſubſequent, and of coürſe defective, title: in this caſe he is 
remitted, or ſent back, by operation of law, to his antient 
and more certain title (d). The right of en fy, which he 
bath gained by a bad title, ſhall be %% fas annexed to his 
oven inherent good one; and his defeaſible eſtate ſhall be _ 
- utterly defeated and annulled, by the inſtantaneous act of 
law, without his participation or conſent (e). As if A diſ- 
ſciſes B, that is; turns him out of poſſeſſion, and dies leaving a 


(b) Viner. Abr. t. Executers, D. 2. (d) Litt. & 659. 
le) 5 Rep. 20. (e) Co. Lit. 358, Cro. Jac, 405. 


24 ſon 


20 "PRI YATE Book III. 
ſon ©; hereby the eſtate deſcends to C the ſon of A, and B is 
barred from entering thereon till he proves his right in an ac- 
tion: now, if afterwards C the heir of the diſſeiſor makes a 
leaſe for life to D, with remainder to B the diſſeiſee for life, 
and D dies; hereby the remainder accrues to B, the diſſeiſee: 
who thus gaining a new freehold by virtue of the remainder, 
which is a bad title, is by act of law remitted, or in of his 
former and ſurer eſtate (f). For he hath hereby gained a 
new right of poſſeſſion, to which the law immediately an- 
nexes his antient right of property. 


Ir the ſubſequent eſtate, or right of poſſeſſion, be gained 
by a man's own act or conſent, as by immediate purchaſe 


being of full age, he ſhall not be remitted. For the taking 


_ ſubſequent eſtate was his own folly, and ſhall be looked 


upon as a wai ver of his prior right (g). Therefore it is to 
be obſerved, that to every remitter there are regularly theſe 
Incidents; an antient right, and a new defeaſible eſtate of 
freehold, uniting in one and the ſame perſon ; which defeaſi- 
ble eſtate muſt be caſt upon the tenant, not gained by his 
own act or folly. The reaſon given by Littleton (h), why 
this remedy, which operates filently and by the mere act of 
law, was allowed, is ſomewhat ſimilar to that given in the 
preceding article ; becaule otherwiſe he who hath right would 
be deprived of all remedy. For as he himſelf is the perſon 
in poſſeſſion of the freehold, there is no other perſon againſt 
whom he can bring an action, to eſtabliſh his prior Tight. 
And for this cauſe the law doth adjudge him in by remitter; 
that is, in ſuch plight as if he had lawfully recovered the 
ſame land by ſuit. For, as lord Bacon obſerves (i), the be- 
nignity of the law is ſuch, as when, to preſerve the princi- 
ples and grounds of law, it depriveth a man of his remedy 
without his own fault, it will rather put him in a better de- 
gree and condition than in a worſe. Nam quod remedio de- 
Situitur, ipſa re valet; fi culpa abſit. But there ſhall be 
no remitter to a right, for which the party bas no remedy 


(f) Finch. L. 194. Litt. $. 683, (h) F. 661. \ 
(g) Co. Lit. 348. 350. (i) Elem. c. 9 
_ by 
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by action (k): as if the iſſue in tail be barred by the fine or 


warranty of his anceſtor, and the freehold is afterwards caſt 


upon him; he ſhall not be remitted to his eſtate tail (I): for 


the operation of the remitter is exactly the ſame, after the 
union of the two rights, as that of a real action would have 
been before it. As therefore the iſſue in tail could not by any 
action have recovered his antient —_ he ſhall not recover 
it by remitter. 


Axp thus much for theſe extrajudicial remedies, as well 
for real as perſonal injuries, which are furniſhed by the law, 


where the parties are ſo peculiarly circumſtanced, as not to be 


able to apply for redreſs in the uſual and ordinary methods t to 
the courts of public juſtice, 


(k) Co. Litt. 349. 4 Moog. 113. 1 And, 286, 
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CHAPTER THE THIRD. 


Or COURTS 1N GzxzRAL. 


HE next, and principal, object of our enquiries is the 
redreſs of injuries by ſuit in courts: wherein the aQ of 
the parties and the act of law co-operate; the act of the par- 
ties being neceſſary to ſet the law in motion, and the proceſs 
of the law being in general the only inſtrument, by which 
the parties are enabled to procure a certain and adequate re- 


dreſs. 


AxD here it will not be improper to obſerve, that although, 
in the ſeveral caſes of regreſs by the a& of the parties menti- 
oned in a former chapter (a), the law allows an extrajudicial 
remedy, yet that does not exclude the ordinary courſe of ju- 
ſtice: but it is only an additional weapon put into the hands 
of certain perſons in particular inſtances, where natural equi- 
ty or the peculiar circumſtances of their ſituation required a 
more expeditious remedy, than the formal proceſs of any 


\ court of judicature can furniſh. Therefore, though I may 


defend myſelf, or relations, from external violence, I yet 
am afterwards entitled to an action of aſſault and battery: 
though 1 may retake my goods, if I have a fair and peacea- 
ble opportunity, this power of recaption does not debar me 
from my action of trover or detinue: I may either enter on 
the lands, on which I have a right of entry, or may demand 
poſſeſſion by a real ation: I may either abate a nuſance by 
my own authority, or call upon the law to do it for me: I may 
diſtrein for rent, or have an action of debt, at my own option: 


(2) ch. 1, 


if 


if J do not diſtrein my neighbour's cattle damage-feaſant, 1 
may compel him by action of treſpaſs to make me a fair ſatiſ- 
faction: if a heriot, or a deodand, be withheld from me by 
fraud or force, I may recover it though I never ſeiſed it. 
And with regard to accords and arbitrations, | theſe, in their 
nature being merely an agreement or compromiſe, muſt in- 
viſputably ſuppoſe a previous right of obtaining redreſs ſome 


other way, which is given up by ſuch agreement. But as to 


remedies by the mere operation of law, thoſe are indeed giv- 
en, becauſe no remedy can be miniſtred by ſuit or action, 
without running into the palpable abſurdity of a man's bring- 
ing an action againſt himſelf: the two caſes wherein they 
happen being ſuch, wherein the only poſſible legal remedy 


would be directed againſt the very perſon himſelf who ſeeks | 


relick. a 


Ix all other caſes it is a general and indiſputable rule, that 
where there is a legal right, there is alſo a legal remedy, by 


ſuit or adtion at law, whenever that right is invaded. And, 


in treating of theſe remedies by ſuit in courts, I ſhall purſue 
the following method: firſt, I ſhall conſider the nature and 
ſeveral ſpecies of courts of juſtice: and, fecondly, I ſhall 
point out in which of theſe courts, and in what manner, the 
proper remedy may be had for any private injury; or, in 
other words, what injuries are cognizable, and how redreſ- 
ſed, in each reſpective ſpecies of courts, 


FinsT then, of courts of juſtice. And herein we will con- 
ſider, firſt, their nature and incidents in general; and, then, 


the ſeveral ſpecies of them, erected and acknowleged by the 
laws of England, | 


A couRT is defined to be a place wherein juſtice is judi- 
cially adminiſtred (b), And, as by our excellent conſtitution the 
ſole executive power of the laws is veſted in the perſon of the 
King, it will follow that all courts of juſtice, which are the me- 


(b) Ca. Litt. 58. 
B 4 5 dium 
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dium by which he adminiſters the laws, are derived from the 


power of the crown (c). For whether created by act of par- 
liament, or letters patent, or ſubſiſting by preſcription, (the 
only methods by which any court of judicature (d) can exiſt) 
the king's conſent in the two former is expreſsly, and in the 
latter impliedly, given. In all theſe courts the king is ſuppoſ- 


ed in contemplation of law to be always preſent ; but as that 


is in fact impoſſible, he is there repreſented by his judges, 
whoſe power is only an emanation of the royal prerogative, 


For the more ſpeedy, univerſal, and impartial adminiſtra- 
tion of juſtice between ſubject and ſubject, the law hath ap- 
pointed a prodigious variety of courts, ſome with a more li- 
mited, others with a more extenſive juriſdiction; ſome con- 
ſtituted to enquire only, others to hear and determine; ſome 
to determine in the firſt inſtance, others upon appeal and by 
way of review. All theſe in their turns will be taken no- 
tice of in their reſpective places: and I ſhall therefore here 
only mention one diſtinction, that runs throughout them all; 
viz. that ſome of them are courts of record, others not of re- 
cord. A court of record is that where the acts and judicial 
proceedings are enrolled in parchment for a perpetual memo- 
rial and teſtimony : which rolls are called the records of the 
court, and are of ſuch high and ſupereminent authority, that 


their truth is not to be called in queſtion. For it is a ſettled 


rule and maxim that nothing ſhall be averred againſt a record, 
nor ſhall any plea, or even proof, be admitted to the contra» 
ry (e). And if the exiſtence of a record be denied, it ſhall be 
tried by nothing but itſelf; that is, upon bare inſpection 
whether there be any ſuch record or no; elſe there would be 
no end of diſputes. But, if there appear any miſtake of the 
clerk in making up ſuch record, the court will dire& him to 
amend it. All-courts of record are the king's courts, in right 
of his crown and royal dignity (f), andtherefore no other court 
hath authority to fine or impriſon ; ſo that the very erection of 


(e) See book I. ch. 7, (e) B74. 
(d) Co. Lit. 260. {f) Finch. L. 231. 
ä a neu 
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a new juriſdiction with power of fine or impriſonment makes it 
inſtantly a court of record (g). A court not of record is the 
court of a private man; whom the law will not intruſt with 
any diſcretionary power over the fortune or liberty of his fel- 
lou- ſubjects. Such are the courts-baron incident to every 
manor, and other inferior juriſdictions: where the proceedings 
are not enrolled or recorded; but as well their exiſtence as 
the truth of the matters therein contained ſhall, if diſputed, 
be tried and determined by a jury. Theſe courts can hold no 
plea of matters cognizable by the common law, unleſs under 
the value of 405; nor of any forcible injury whatſoever, net 
having any proceſs to arreſt the perſon of the defendant (h). 


Ix every court there muſt be at leaſt three conſtituent parts, 
the ator, reus, and judex ; the ator, or plaintiff, who com- 
plains of an injury done; the reus, or deſendant, who is called 
upon to make ſatisfaction for it; and the judex or judicial 
power, which is to. examine the truth of the fact, to deter- 


mine the law ariſing upon that fact, and, if any injury appears 


to have been done, to aſcertain and by its officers to apply the 
remedy. It is alſo uſual in the ſuperior courts to have attor- 
neys, and advocates or counſel, as aſſiſtants, 


An attorney at law anſwers to the procurator, or proctor, 
of the civilians and canoniſts (i). And he is one who is put in 
the place, ſtead, or turn of another, to manage his matters of 
law. Formerly every ſuitor was obliged to appear in perſon, to 
projecute or defend his ſuit, (accordirg to the old Gothic con- 
ſtitution (x) unleſs by ſpecial l;cence under the king's letters pa- 
tent (). This is ſtill the law in criminal cafes. And an idiot can- 
not to this day appear by attorney, but in perſon (m); for he hath 
not diſcretion to enable him to appoint a proper ſubſtitute ; and 


(pg) Salk. 200. 12 Mod. 388. © attornati nuncupantur,” 
(b) 2 Inſt. 311. (K) Stiernhook dejure Goth. I. 1. c. 6. 
(i) Pope Boniface VIII, in 6 Decre- ( F. N. B. 28. 

tal. I. 3. t. 16. §. 3. ſpeaks of © precu- (m) bid. 27. 

* rateribus, qui in aliquibus partibus 


upon 
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upon his being brought before the court in ſo defenceleſs a con- 
dition, the judges are bound to take care of his intereſts, and 
they ſhall admit the beſt plea in his behalf that any one preſent 
can ſuggeſt (n). But, as in the Roman law © cum olim ia uſy 
« fuiſſet, alterius nomine agi non poſſe, ſed, quia hoc non minimans 
* incommoditatem habebat, coeperunt bomines per procuratores 
8 litigare (0),” ſo with us, upon the ſame principle of conve- 
nience, it is now permitted i in general, by divers antient ſtatutes, 
whereof the firſt is ſtatute Weſt. 2. c. 10. that attorneys may 
be made to proſecute or defend any action in the abſence of 
the parties to the ſuit. Theſe attorneys are now formed into 
a regular corps; they are admitted to the execution of their 
office by the ſuperior courts of Weſtminſter-hall; and are in 
all points officers of the reſpeQive courts in which they are 
admitted: and, asthey have many privileges on account of their 
attendance there, ſo they are peculiarly ſubject to the cenſure 
and animadverſion of the judges. No man can practiſe as an 
attorney in any of thoſe courts, but ſuch as is admitted and 
{worn an attorney of that particular court : an attorney of the 
court of kirg's bench cannot practiſe in the court of common 
pleas; nor vice verſa. To praiſe in the. court of chancery it 
is alſo neceſſary to be admitted a ſolicitor therein: and by the 
ſtatute 22 Geo, II. c. 46. no perſon ſhall act as an attorney at 
the court of quarter ſeſſions, but ſuch as has been regularly ad- 
mitted in ſome ſuperior court of record. So early as the 
ſtatute 4 Hen. IV. c. 18. it was enacted, that attorneys ſhould 
be examined by the judges, and none admitted but ſuch as were 
virtuous, learned, and ſworn to do their duty. And many ſub- 
ſequent ſtatutes (q) have laid them under farther regulations, 


Or advocates, or (as we generally call them) counſel, there 
are two ſpecies or degrees; barriſters, and ſerjeants. The for- 
mer are admitted after a conſiderable period of ſtudy, or atleaſt 
ſtanding, in the inns of court (q); and are in our old books ſtiled 


(o) Bro. Abr. t. ideot. 1. 1 2. Geo. II. c. 23. 22 Geo IL. c. 46. 
(o) Inſt. 4. tit. 10. 23 Geo. II. c. 26. | 
(e) 3 JA. I. c. 7. 12 Geo, I. c. 29, (q) See vol. I. introd, F. 1. 


appren- 


Ch. 3. WrnoONGSs. | 27 
apprentices, apprenticii ad legem, being looked upon as merely 


learners, and not qualified to execute the full office of an advo- 
cate till they were ſixteen years ſtanding ; at which time, ac- 


cording to Forteſcue (r), they might be called to the ſtate and 
degree of ſerjeants, or ſervientes ad legem. How antient and 
honourable this ſtate and degree is, the form, ſplendor, and 
profits attending it, have been ſo fully diſplayed by many learn- 
ed writers (s), that they need not be here enlarged on, I ſhall 


only obſerve, that ſerjeants at law are bound by a ſolemn oath 


(t) to do their duty to their clients: and that by cuſtora (u) the 


judges of the courts of Weſtminſter are always admitteg 


into this venerable order, before they are advanced to the 
bench ; the original of which was probably to qualify the pui/ne 
barons of the exchequer to become juſtices of aſliſe, according 
to the exigence of the ſtatute of 14 Edw. III. c. 16. From 


both theſe degrees ſome are uſually ſelected to be his majeſty's 
counſel learned in the law; the two principal of whom are 


called his attorney, and ſolicitor, general. The firſt king's 
counſel, under the degree of ſerjeant, was fir Francis Bacon, 
who was made ſo honoris cauſa, without either patent or fee 
(w); ſo that the firſt of the modern order (who are now the 
ſworn ſervants of the crown, with a ſtanding ſalary) ſeems to 
have been ſir Francis North, afterwards lord keeper of the 

great ſeal to king Charles II (x). Theſe king's counſel anſwer 
in ſome meaſure to the advocates of the revenue, advocati fiſci, 
among the Romans. For they muſt not be employed in any 
cauſe againſt the crown without ſpecial licence; in which re- 
ſtriction they agree with the advocates of the fiſc (y): but in 
the imperial law the prohibition was carried ſtill farther, and 
perhaps was more for the dignity of the ſovereign; for, ex- 
cepting ſome peculiar cauſcs, the fiſcal advocates were not per- 
mitted to be at all concerned in private ſuits between ſubject and 


7 


(r) De I. I. c. go. = (t) z laſt. 214. 
) Forteſc. ib:d, 10 Rep. pref, Dyg- (u) Fortelc, c. 30. 
dal. Orig. Jurid. To which may () See his letters. 266. 
be added a tract by the late ſerjegnt (x) See his life by Roger North, 37- 
Wyane, printed in 1765, intitled, “ ob- (y) Ced. 2. 9. 1, | 
* ſervations touching the antiquity and | 
- 1 of the degree of ferjeant at 
aw,” 


fubject. 
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ſubject (2). A cuſtom has of late years prevailed of granting 
letters patent of precedence to ſuch barriſters, as the crown 
thinks proper to honour with that mark of diſtinction: where- 
by they are intitled to ſuch rank and pre-audience (a) as are 
aſſigned in their reſpective patents; ſometimes next after the 
_ king's attorney general, but uſually next after his majeſty's 
| counſel then being. Theſe (as well as the queen's attorney and 
ſolicitor general, (b) rank promiſcuouſly with the king's counſel, 
and together with them fit within the bar of the reſpective 
courts: but receive no ſalaries, and are not ſworn ; and there- 
fore are at liberty to be retained in cauſes againſt the crown. 
And all other ſerjeants and barriſters indiſcriminately (except 
in the court of common plcas, where only ſerjeants are admits 
ted) may take upon them the protection and defence of any 
ſuitors, whether plaintiff or defendant ; who are therefare call- 
ed their clients, like the dependants upon the antient Roman 
orators. Theſe indeed practiſed gratis, for honour merely, 
or at moſt for the ſake of gaining influence: and fo likewiſe 
it is eſtabliſhed with us (c), that a counſel can maintain no ac- 
tion for his fees; which are given, not as Jocatio vel conducrio, 
but as quiddam honorarium ; not as a ſalary or hire, but as a 
mere gratuity, which a counſellor cannot demand without dos 
ing wrong to his reputation (d): as is alſo laid down with regard 
to advocates in the civil law (e), whoſe bonorarium was direct. 
ed by a decree of the ſenate not to exceed in any caſe ten 


2) Cad. 2. J. 13. 7 Theking's counſel, with thequeen' 
a) Pre- audience in the conrts is rec- attorney and ſolicitor, 

koned of ſo much conſequence, that it 8. Serjeants at law. 

may not be amiſs to ſubjuin a ſhort table 9. The recorder of London. 

of the precedence which uſually obtaias 10, Advocates of the civil lw. 


among the practiſers. 11. Barriſters. | 
1. The king's premier ſerjeant, (ſo In the court of exchequer two of the 
conſtituted by ſpecial patent.) moſt experienced barriſters, called the 
21. The king's antient ſerjeant, or the f2/i-man and the  7ub-man, (from the 
eldeſt among the king's ſerjeants, places in which they fit) have alſo a 
3. The king's advocate general. precedence in motions, | 
4. The king's attorney general. (b) Seld, tit. hon. 1. 6. 7. 
g. The king's ſolicitor general. (c) Davis pref. 22, x Chan. Rep. 38, 
6. The king's ſerjeants. | (d) Davis. 23. 


(e) E. 11,6, 1. 
| thouſand 
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' thouſand ſeſterces, or about 80. of Engliſh money (). And, 
in order to encourage due freedom of ſpeech in the lawful de- 

fence of their clients, and at the ſame time to give a check to 
the unſeemly licentiouſneſs of proſtitute and illiberal men (a. 
few of whom may ſometimes inſinuate themſelvgs even into 
the moſt honourable profeſſions) it hath been holden that a 
counſel is not anſwerable for any matter by him ſpoken, rela- 
tive to the cauſe in hand, and ſuggeſted in his client's inſtructi- 
ons; although it ſhould reflect upon the reputation of ano- 
ther, and even prove abſolutely groundleſs : but if he menti- 
ons an untruth of his own invention, or even upon inſtructi- 
ons, if 1t be impertinent to the cauſe in hand, he is then liable 
to an action from the party injured (g). And counſel guilty 

of deceit or colluſion are puniſhable by the ſtatute Weſtm. 1. 

3 Edw. I. c. 28. with impriſonment for a year and a day, and 
perpetual ſilence in the courts: a puniſhment ſtill ſometimes 
inflicted for groſs miſdemeſnors in practice (h). 


(f) Tac. ann, J. 11. | (h) Rayra, 376. 
(g) Cro. Jac. ye. at 
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= CuarrER THE FOURTH. 


Or rn PUBLIC COURTS or COMMON 
LAW and EQUITY. 


E are next to conſider the ſeveral ſpecies and diſtinc- 
tions of courts of juſtice, which are acknowleged and 
uſed in this kingdom. And theſe are either ſuch as are of 
public and general juriſdiction throughout the whole realm; 
or ſuch as are only of a private and ſpecial juriſdiction in ſome 
> particular parts of it. Of the former there are tour ſorts ; the 
uni verſally eſtabliſhed courts of common law and equity; the 
eccleſiaſtical courts; the courts military; and courts mari- 
time. And, firſt, of ſuch public courts as are courts of com- 
men law or equity. 


Tur policy of our antient conſtitution, as regulated and 
eſtabliſhed by the great Altred, was to bring juſtice home to 
every man's door, by conſtituting as many courts of judica- 
ture as there are manors and townſhips in the kingdom; 

wherein injuries were redreſſed in an eafy and expeditioug 
manner, by the ſuffrage of neighbours and fricnds. ITheſe 
little courts however communicated with others of a larger 
juriſdiction, and thoſe with others of a ſtill greater power; 
aſcending gradually from the loweſt to the ſupreme courts, 
which were reſpeClively conſtituted to correct the errors of 
the inferior ones, and to determine ſuch cauſes is by rea- 
jon of their weight, and difficulty demanded a more folemn 
diſcuſſion. The courie of juſtice flowing in large ftreams 

- from 
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from the king, as the fountain, to his coperios courts of record ; 
and being then ſubdivided into ſmaller channels, till the whole 
and every part of the kingdom were plentifully watered and 
refreſhed. An inſtitution that ſeems highly agreeable to the 
dictates of natural reaſon, as well as of more enlightened po- 
licy; being equally ſimilar to that which prevailed in Mexico 
and Peru before they were diſcovered by the Spaniards; and 
that which was eſtabliſhed in the Jewiſh republic by Moles, 
In Mexico each town and province had its proper Judges, 
who heard and decided cauſes, except when the point in liti- 
gation was too intricate for their determination ; and then it 
Vas remitted to the ſupreme court of the empire, eſtabliſhed 
in the capital, and conſiſting of -welve judges (a). Peru, ac- 
cording to Garcilaſſo de Vega (an hiſtorian deſcended from the 
antient Incas of that country) was divided into ſmall diftrias 
containing fen families each, all regiſtred, and under one 
magiſtrate ; who had authority to decide little differences and 
puniſh petty crimes. Five of theſe compoſed a higher claſs 
or fifty families; and two of theſe laſt compoſed another call- 
ed a bundred. Ten hundreds conſtituted the largeſt diviſion, 
conſiſting of a thouſand families; and each diviſion had its 
ſeparate judge or magiſtrate, with a proper degree of ſubor- 
dination (b). In like manner we read of Moſes; that, find- 
ing the ſole adminiſtration of juſtice too heavy for him, he 
* choſe able men out of all Iſrael, ſuch as feared God, men 
„of truth, hating covetouſneſs; and made them heads over 
ce the people, rulers of thouſands, rulers of hundreds, rulers 
« of fifties, and rulers of tens: and they judged the people 
* at all ſeaſons; the hard cauſes they brought unto Moſes, 
& but every ſmall matter they judged themſelves (e). Theſe 
inferior courts, at leaſt the name and form of them, ſtill 
continue in our legal conſtitution : but as the ſuperior courts 
of record have in practice obtained a concurrent original 
juriſdition with theſe ; and as there is beſides a power of re- 
moving plaints or actions thither from all the inferior juriſ- 
dictions; upon theſe accounts (among others) it has happened 


(z) Mod. Un. Hiſt. xxxviii, 165 le) Exod. c. 18. 
(b) Lid. xxxix, 14. 


that 
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that theſe petty tribunals have fallen into decay, and almoſt 
into oblivion :. whether for the better or the worſe, may be 
matter of ſome ſpeculation ; when we conſider on the one 
hand the encreaſe of expenſe and delay, and on the other the 
more vpright and impartial deciſion, that follow from this 
change of juriſdiction. | 


Tax order J ſhall obſerve in diſcourſing on theſe ſeveral 
- courts, conſtituted for the redreſs of civil injuries, (for with 
| thoſe of a juriſdiction merely criminal I ſhall not at preſent con- 
cern myſelf) will be by beginning with the loweſt, and thoſe 
whoſe juriſdiction, though public and generally diſperſed 
throughout the kingdom, is yet, (with regard to each particu- 
lar court) confined to very narrow limits; and fo aſcending gra- 
dually to thoſe of the moſt extenſive and tranſcendent power. 


I. Tux loweſt, and at the ſame time the moſt expeditious, 
court of juſtice known to the law of England is the court of 
piepoudre, curia pedis pulverixati: fo called from the du 
feet of the ſuitors; or according to fir Edward Coke (d), 
becauſe juſtice is there done as ſpeedily as duſt can fall from 
the foot. Upon the fame principle that juſtice among the 
Jews was adminiſtered in the gate of the city (e), that the 
proceedings might be the more ſpeedy, as well as public, 
But the etymology given us by a learned modern writer (f) is 
much more ingenious and ſatisfactory; it being derived, ac- 
cording to him, from pied puldreaux a pedlar, in old French, 
and therefore ſignifying the court of ſuch petty chapmen as 
reſort to fairs or markets. It is a court of record, incident to 
- every fair and market; of which the ſteward of him, who 
owns or has the toll of the market, is the judge. It was inſti- 
tuted to adminiſter juſtice for all injuries done in that very fair 
or market, and not in any preceding one. $0 that the injury 
muſt be done, complained of, heard, and determined, within 
the compaſs of one and the ſame day. The court hath 


(a) 4 Inft. 272. (F) Barrington's obſervat. on the ſtats 
(e) Ruch. c. 4. 337. 


cognizance 


Af 
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cognizance of all matters that can poſſibly ariſe within the pre- 
cin& of that fair or market; and the plaintiff muſt make oath 
that the cauſe of action aroſe there (g). From this court a 
writ of error lies, in the nature of an appeal, to the courts at 
Weſtminſter (h). The reaſon of its inſtitution ſeems to 
have been, to do juſtice expeditiouſly among the variety of 
periors, that reſort from diſtant places to a fair or market : 
ſince it is probable that no other inferior court might be able to 
ſerve its proceſs, or execute its judgments, on both or per- 
haps either of the parties; and therefore, unleſs this court had 
been erected, the complaint muſt neceſſarily have reſorted 
even in the firſt inſtance to ſome ſuperior judicature. 


II. Tur court-baron is a court incident to every manor in 
the kingdom, to be holden by the ſteward within the ſaid ma- 
nor. This court-baron is cf two natures (i): the one is a 
cuſtomary court, of which we formerly ſpoke (K), appertain- 
ing entirely to the copyholders, in which their eſtates are tranſ- 
ferred by ſurrender and admittance, and other matters tranſ- 
acted relative to their tenures only. The other, of which 
we now ſpeak, is a court of common law, and it is the court 
of the barons, by which name the freeholders were ſometimes 
antiently called; for that it is held before the freeholders who 
owe {uit and ſer vice to the manor, the ſteward being rather 
the regiſtrar than the judge. "Theſe courts, though in their 
nature diſtin, are frequently confounded together. The 
court we are now conſidering, viz. the freeholders court, was 
compoſed of the lord's tenants, who were the pares of each 
other, and were bound by their feodal tenure to aſſiſt their 
lord in the difpcnfation of domeſtic juſtice. This was former- 
ly held every three weeks; and its moſt important buſineſs is 
to determine, by writ of right, all controverſies relating to 
the right of lands within the manor. It may alſo hold plea 
of any perſonal actions, of debt, treſpaſs on the cate, or the 
like, where the debt or damages do not amount to forty ſhil- 


lee) Stat. 17 Edw. IV. c. 2, (i) Co. Litt. 58. 
(h) Cro. liz, 773. ([ &) Book II. ch. 4. ch. 6. and ch. 22, 
Vor. III. C 
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lings (1). Which is the ſame ſum, or three marks, that 
bounded the juriſdiction of the antient Gothic courts in their 
loweſt inſtance, or fierding-courts, ſo called becauſe four were 
inſtituted within every ſuperior diſtriẽt or hundred (m). But 
the proceedings on a writ of right may be removed into the 
county court by a precept from the ſheriff called a ol! (n), 
& quia tollit atque eximit cauſam e curia baronum (o).“ And the 
proceedings in all other actions may be removed into the 
ſuperior courts by the king's writs of pore (p), or accedas ad 
curiam, according to the nature of the ſuit (q). After judg- 
ment given, a writ alſo of falſe judgment (r) lies to the courts 
at Weſtminſter to rehear and review the cauſe, and not a 
writ of error; for this is not a court of record : and therefore 
in all theſe writs of removal, the firſt direction given is to cauſe 
the plaint to be recorded, recordari facias loquelam. 


III. ANDRE) court is only a larger court- baron, being 

held for all the inhabitants of a particular hundred inſtead of 
a manor. The free ſuitors are here alſo the judges and tlie 
ſteward the regiſtrar, as in the cauſe of a court baron. It 
is likewiſe no court of record; reſembling the former in all 
points, except that in point of territory it is of a greater 
juriſdiction (s). This is ſaid by fir Edward Coke to have 
been derived out of the county court for the eaſe of the peo- 
ple, that they might have juſtice done to them at their own 
doors, without any charge or loſs of time (t): but its inſtitu- 
tion was probably coeval with that of hundreds themſelves, 
which were formerly obſerved (v) to have been introduced 
though not invented by Alfred, being derived from the polity 
of the antient Germans. The centeni, we may remember, were 
the principal inhabitants of a diſtrict compoſed of different 
villages, originally in number an hundred, but afterwards only 


(1) Finch. 248. p. N. B. 4. 70. Finch. L. 4 
im) Stiernhook de jure Oetb. I. 1. c. a. 0 wy a Fu 
Acc See append, Ne. (r) F. N. B. 18. 


2 () Finch. L. 248. 4 Inſt, 267. 


AJ 3 Rep. Pref. (t) 2 Inſt. 71. | 
(p) Sce append, Ne. I. FC. 3. (V%) Vol. I. introd. F. 4. 
| : | called 
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called by that name (u); and who probably gave the ſame 
denomination to the diſtrit out of which they were choſen. 
Cæſar ſpeaks poſitively of the judicial power exerciſed in their 
hundred-courts and courts-baron. © Principes regionum, atque 
l pagorum, (which we may fairly conſtrue, the lords of 
hundreds and manors) “ inter ſuos jus dicunt, controverſiaſque 
4 minuunt (w).“ And Tacitus, who had examined their conſti- 
tution ſtill more attentively, informs us not only of the au- 
thority of the lords, but of that of the centeni, the hundred- 
| ors, or jury; who were taken out of the common frechold- 
ers, and had themſelves a ſhare in the determination. li- 
« guntur in conciliis et principes, qui jura per pagos vicoſque 
c reddunt : centeni ſingulis, ex plebe comites, conſilium ſimul 
& et aufforitas, adſunt (x).“ This hundred-court was deno- 
mi nated haereda in the Gothic conſtitution (y). But this 
court, as cauſes are equally liable to removal from hence, as 
from the common court- baron, and by the ſame writs, and 
may alſo be reviewed by writ of falſe judgment, is therefore 
fallen into equal diſuſe with regard to the trial of actions. 


IV. Tux county court is a court incident to the juriſdicti- 
on of the ſheriff, It is not a court of record, but may hold 
pleas of debt or damages under the value of forty ſhillings (z). 
Over ſome of which cauſes theſe inferior courts have, by the 
expreſs words of the ſtatute of Glouceſter (a), a juriſdic- 
tion totally excluſive of the king's ſuperior courts. For 
in order to be entitled to ſue an action of treſpaſs for goods 

before the king's juſticiars, the plaintiff is directed to make 
affidavit that the cauſe of action does really and bona 
fide amount to 409 which affidavit is now unaccounta- 
bly diſuſed (b), except in the court of exchequer. The ſtatute 
alſo 43 Eliz. c. 6. which gives the judges in all perſonal ac- 
tions, where the jury aſſeſs leſs damages than 407, a power 


(u) Cextesi ex Vn gulis pagit ſunt, (x) De morib. Germon. c. 13. 


idque ipſum inter ſues wecantur ;, et, y) Stiernhook, J. 1. c. 2. 
gued prime numerus fuit, jam nomen et z) 4 Inſt. 266. 
hener eſt, Tac. de ner. Germ. c. 6, (a) 6 Edw. I. c. 8, 

(w) De bell, Call. I. 6, c. a4. I.) 2 loft, 391. 
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to certify the ſame and abridge the plaintiff of his full coſts, 
was alſo meant to prevent vexation by litigious plaintiffs; 
who, for purpoſcs of mere oppreſſion, might be inclinable to 
inſtitute ſuits in the ſuperior courts for injuries of a trifling 
value. The county court may alſo hold plea of many real 
actions, and of all perſonal actions to any amount, by virtue 
of a ſpecial writ called a juſticies; which is a writ empower- 
ing the ſheriff, for the ſake of diſpatch, to do the ſame juſtice 
in his county court, as might otherwiſe be had at Weſtminſter 
(c). The trecholders, of the county are the real judges in this 
court, and the ſheriff is the miniſterial officer. I he great 
conflux of frecholders, which are ſuppoſed always to attend 
at the county court, (which Spelman calls forum plebeiae juſti- 
| tiae et theatrum comitivae poteſtatis) (d) is the reaſon why all 
acts of parliament at the end of every ſeſſion were wont to be 
there publiſhed by the ſheriff; why all outlawries of abicond- 
ing offenders are there orodaimed ; ; and why all popular elec- 
tions which the freeholders are to make, as formerly of ſheriff 
and conſervators of the peace, and ſtill of coroners, verde- 
rors, and knights of the ſhire, muſt ever be made in pleno co- 
mitatu, Or, in tull county court. By the ſtatute 2 Edw. VI. 
c. 25. no county court ſhall be adjourned longer than for one 
month, conſiſting of twenty eight days. And this was alſo the 
antient uſage, as appears from the laws of king Edward the 
elder (e) : © pracpeſitus (that is, the ſheriff) ad quartam circi- 
« fer ſeptimanam frequentem populi concionem celebrato ; cuique 
& jus dicito; liteſque fingulas dirimito.“ In thoſe times the 
county court was a court of great dignity and ſplendor, the 
biſhop and the ealdorman (or earl) with the principal men 

of the ſhire, ſitting therein to adminiſter juſtice, both in lay 
and ecclcſiaſtical cauſes (f). But its dignity was much im- 
paired, when the bithop was prohibited and the ear] neglected 
to attend it. And, in modern times, as proceedings are re- 
moveable from hence into the king's ſuperior courts, by writ 
of pone or recordare (g), in the fame manner as from hundred- 


(e) Finch. 318, F. N. B. 182. (f) LL. Eadgari, c. 5. 
2 G1. v. cemitatus. (S). F. N. B. 76. Finch, 445. 
'Y C. Il, 
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courts, and courts- baron; and as the ſame writ of falſe judg- 
ment may be had, in nature of a writ of error; this has occa- 
ſioned the ſame diſuſe of bringing actions therein. 


THESE are the ſeveral ſpecies of common law courts, 
which though diſperſed univerſally throughout the realm, are 
nevertheleſs of a partial juriſdiction, and confined to particu- 
lar diſtricts: yet communicating with, and as it were mem- 
bers of, the ſuperior courts of a more extended and general 
nature z which are calculated for the adminiſtration of redreſs 
not in any one lordſhip, hundred, or county only, but through- 
out the whole kingdom at large. Of which ort 1s 


V. Tur court of common pleas, or, as it is frequently term- 
cd in law, the court of common bench, 


By the antient Saxon conſtitution there was only one ſupe- 
rior court of juſtice in the kingdom: and that had cognizance 
both of civil and ſpiritual cauſes ; viz. the wiftena-gemote, or 
general council, which aſſembled annually or oftener, wherever 
the king kept his after, Chriſtmas, or Whitſontide, as well 
to do private juſtice as to conſult upon public buſineſs. At 
the conqueſt the eccleſiaſtical juriſdiction was diverted into 
another channel; and the conqucror, fearing danger from 
theſe annual parliaments, contrived alſo to ſeparate their mi- 
niſterial power, as judges, from their deliberative, as counſel- 
lors to the crown. He therefore eſtabliſhed a conſtant court 
in his own hall, thence called by Bracton (h) and other anti- 
cnt authors aulq regia or aula regis, This court was compoſ- 
ed of the king's great officers of ſtate reſident in his palace, 
and uſually attendant on his perſon : ſuch as the lord high con- 
ſtable and lord mareſchal, who chiefly preſided in matters of 
honour and of arms; determining according to the law milt- 
tary and the law of nations. Beſides theſe there were the lord 
high ſteward, and lord great chamberlain ; the ſteward of the 
houſhold; the lord chancellor, whoſe peculiar buſineſs it was 


(h} 5 23.40. 2.6 7. | 
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to keep the king's ſeal and examine all ſuch writs, grants, and 
letters, as were to paſs under that authority; and the lord high 
treaſurer, who was the principal adviſer in all matters relating 
to the revenue. Theſe high officers were aſſiſted by gertain 
perſons learned in the laws, who were called the king's juſti- 
ciars or juſtices; and by the greater barons of parliament, all 
of whom had a ſeat in the aula regia, and formed a kind of 
court of appeal, or rather of advice, in matters of great 
moment and difficulty. All theſe in their ſeveral departments 
tranſacted all ſecular buſineſs both criminal and civil, and like- 
' wiſe the matters of the revenue: and over all preſided one 
ſpecial magiſtrate, called the chief juſticiar or capitalis juſti- 
ciarius totius Angliae ; who was alſo the principal miniſter of 
ſtate, the ſecond man in the kingdom, and by virtue of his 
office guardian of the realm in the king's abſence. And this 
officer it was, who principally determined all the vaſt variety 
of cauſes that aroſe in this extenſive juriſdiction; ; and from 
the plenitude of his power grew at length both obnoxious to 
the people, and dangerous to the government which employed 
him (j). 


TRis great univerſal court cn bound to follow the king's 


houſhold in all his progreſſes and expeditions, the trial of | 


common cauſes therein was found very burthenſome to the 
ſubjea. Wherefore king John, who dreaded alſo the power 
of the juſticiar, very readily conſented to that article which 
now forms the eleventh chapter of magna carta, and enacts 
& that communia placita non ſequantur curiam regis, ſed tenean- 
&© tur in aliqus loco certo.” This certain place was eſtabliſhed 
in Weſtminſter-hall, the place where the aula regis originally 
ſate, when the king reſided in that city ; and there it hath 
ever ſince continued. And the court being thus rendered 
fixed and ſtationary, the judges became ſo too, and a chief 
with other juſtices of the common pleas was thereupon 
appointed; with juriſdiction to hear and determine all pleas 
of land, and injuries merely civil between ſubje& and ſub- 
jet. Which critical eſtabliſhment of this principal court of 


(] Spelm, Gl. 331, 2, 3. Gilb, Hiſt. C. P. introd. 17. 
common 
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common law, at that particular juncture and that particular 
place, gave riſe to the inns of court in its neighbourhood ;z 
and, thereby collecting together the whole body of the com- 
mon lawyers, enabled the law itſelf to withſtand the attacks 
of the canoniſts and civilians, who laboured to extirpate and 
deſtroy it (i), This precedent was ſoon after copied by king 
Philip the fair in France, who about the year 1302 fixed the 
parliament of Paris to abide conſtantly in that metropolis ; 
which before uſed to follow the perſon of the king, wherever 
he went, and in which he himſelf uſed frequently to decide 
the cauſes that were there depending : but all were then referred 
to the ſole cognizance of the parliament and its learned 
judges (k). And thus alſo in 1495 the emperor Maximi- 
lian I. fixed the imperial chamber (which before always tra- 
velled with the court and houſheld) to be conftantly held at 
Worms, from whence it was afterwards tranſlated to Spire (). 


THe aula regia being thus ſtripped of fo conſiderable 2 
branch of its juriſdiction, and the power of the chief juſticiar | 
being alſo conſiderably curbed by many articles in the great 
charter, the authority of both began to decline apace under 
the long and troubleſome reign of king Henry III. And, in 
Garther purſuance of this example, the other ſeveral offices of 
the chief juſticiar were under Edward the firſt (who new mo- 
delled the whole frame of our judicial polity) ſubdivided and 
broken into diſtin courts of judicature. A court of chivalry 
was erected, over which the conſtable and mareſchal preſid- 
ed; as did the ſteward of the houſhold over another, conſti- 
tuted to regulate the king's domeſtic ſervants. The high 
ſteward, with the barons of parliament, formed an auguſt tri- 
bunal for the trial of delinquent peers; and the barons re- 
ſerved to themſelyes in parliament the right of reviewing the 
ſentences of other courts in the laſt reſort. The diſtribution 
of common juſtice between man and man was thrown into 
ſo provident an order, that the great judicial officers were 


(i) See vol. I. introd. F. 1. 1) Bid. xxix. 467. 
(k) Mod, Ua. Hit. 15 396. ( pz 
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made to form a checque upon each other: the court of chan- 
cery iſſuing all original writs under the great ſeal to the other 
courts ; the common pleas being allowed to determine all 
cauſes between private ſubjects; the exchequer managing the 
king's revenue; and the court of king's bench retaining all 
the juriſdiction which was not cantoned out to other courts, 
and particularly the ſuperintendence of all the reſt by way of 
appeal; and the ſole cognizance of pleas of the crown or 
criminal cauſes. For pleas or ſuits are regularly divided into 
two forts; pleas of the crown, which comprehend all crimes 
and miſdemeſnors, wherein the king (on behalf of the public) 
is the plaintiff; and common pleas, which include all civil ac- 
tions depending between ſubject and ſubject. The former of 
theſe were the proper object of the juriſdiction of the court 


of kinz?s bench; the latter of the court of common pleas: 


which is a court of record, and is ſtiled by ſir Edward Coke 
(m) the lock and key of the common law; for herein only 
can real actions, that is, actions which concern the right of 
freehold or the realty, be originally brought: and all other, 
or perſonal, pleas between man and man are likewiſe here 


determined ; though in ſome of them the king's bench has alſo 
a concurrert authority, 


Tae Judges of this court are at preſent (n) four in number, 


one chief and three puiſne juſtices, created by the king's let- 


ters patent, who fit every day in the four terms to hear and 


determine all matters of law ariſing in civil cauſes, whether 
real, perſonal, or mixed and compounded of both. Theſe it 
takes cognizance of, as well originally, as upon removal 
from the inferior courts before- mentioned. But a writ of 


error, in the nature of an appeal, lies from this court into the 
court of king's bench. 


(m) 4 Inſt. 99. 5 fully ſupplied with judges of the ſupe - 
(n) King James I, during part of his rior courts. And, 4 3 1 
reign, appointed ſive judges in every upon the permanent indiſpoſition of 2 
court, for the benefit of a caſting voice judge, a ſiſch hath been ſometimes ap- 
in caſe of a difference in opinion, and pointed. Raym. 475. 
that the circuits might at all times be f 
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VI. Tux court of king's bench (ſo called becauſe the king 
uſed formerly to ſit there in perſon (o), the {tile of the court 
ſtill being coram ipſo regs) is the ſupreme court of common 
law in the kingdom; conſiſting of a chief juſtice and three 
fuiſuè juſtices, who are by their office the ſovereign conſer va- 
tors of the peace and ſupreme coroners of the land. Yet, 
though the king himſelf uſed to fit in this court, and ſtill is 
ſuppoſed ſo to do; he did not, neither by law is he empow- 
ered (p) to, determine any cauſe or motion, but by the 
mouth of his judges, to whom he hath committed his whole 
judicial authority (q). | 


Tuis court (which as we have ſaid) is the remnant of the 
aula regia, is not, nor can be, from the very nature and con- 
ſtitution of it, fixed to any certain place, but may follow the 
king's perſon wherever he goes; for which reaion all proceſs 
iſſuing out of this court in the king's name is returnable, 
&* ubicunque fuerimus in Anglia.” It hath indeed, for ſome 
centuries paſt, uſually ſate at Weſtminſter, being an antient 
palace of the crown; but might remove with the king to 
York or Exeter, if he thought proper to command it. And 
we find that, after Edward I. had conquered Scotland, it ac- 
tually fate at Roxburgh (r). And this moveable quality, as 
well as its dignity and power, are fully expreſſed by Bracton, 
when he ſays that the juſtices of this court are “ capitales, ge- 
* nerales, perpetui, et majores; a latere regis reſidentes; qui 
* omnium aliorum corrigere tenentur injurias et errores (s).“ 
And it is moreover eſpecially provided in the articuli ſuper car- 
zas (t) that the king's chancellor, and the juſtices of his bench, 


(o) 4 Iaſt. 53, in later times, James I. is ſaid to have 

(y) See book I. ch. 7. The king uſed fate there in perſon, but was informed 
to decide cauſes in perſon in the aulz by his judges that he could not deliver 
. * In curia domini regis ipſe in an opinion. 

ns perſona jura decernit.” (Di- (g) 4 Inſt. 71. 
@l. de Scacch, I. 1. F. 4.) Aﬀer its (1) M. 20. 21 Edw. I. Hale Hiſt. C. 
giſſolution, king Edward 1. frequently L. 200. 


ſate in the court of King's beach, (See (5) J. 3. c. 10. 
the records cited 4 Pur, 851.) And, (t) 28 Edw. I. c. 5. 
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ſhall follow him, ſo that he may have at all times near unto 
him ſome that be learned in the laws. 


Tx juriſdiction of this court is very high and tranſcen- 
dent. It keeps all inferior juriſdictions within the bounds of 
their authority, and may either remove their proceedings to 
be determined here, or prohibit their progreſs below. It 
ſuperintends all civil corporations in the kingdom. It com- 
mands magiſtrates and others to do what their duty requires, 
in every ca'e where there is no other ſpecific remedy. It 
prcteRs the liberty of the ſubject, by ſpeedy and ſummary 
interpoſition. It takes cognizance both of criminal and civil 
cauſes; the former in what is called the crown-ſide or crown- 
office; the latter in the plea-ſide of the court. The juriſ- 
diction of the crown- ſide it is not our preſent buſineſs to conſi- 
der: that will be more properly diſcuſſed in the enſuing vo- 


lume. But on the plea- ſide, or civil branch, it hath an ori- 


ginal juriſdiction and cogrizance of all treſpaſſet, and other 
injuries, alleged to be committed vi et armis : which, being a 
breach of the peace, favour of a criminal nature, although 


the action is brought for a civil remedy; and for which the 


defendant ought in ſtrictneſs to pay a fine to the king, as well 
as damages to the injured party (u). This court might like- 
wiſe, upon the diviſion of the aula regia, have originally held 


plea of any other civil action whatſoever, (excepting actions 
real, which are now very ſeldom in uſe) provided the defend- 
ant was an officer of the court; or in the cuſtody of the mar- 


ſhall, or priſon-keeper, of this court, for a breach of the 
peace or any other offence (w). In proceſs of time, by a 
fiction, this court began to hold plea of all perſonal actions 
whatſoever, and has continued to do ſo for ages (x): it being 
ſurmiſed that the defendant is arreſted for a ſuppoſed treſpaſs, 
which he never has in reality committed; and being thus 
in the cuſtody of the marſhall of this court, the plaintiff is 
at liberty to proceed againſt him for any other perſonal 
injury: which ſurmiſe, of being in the marſhall's cuſtody, 


Lu) Finch. L. 198. Bid. 
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the defendant is not at liberty to diſpute (y). And theſe ficti- 
ons of law, though at firſt they may ſtartle the ſtudent, he 
will find upon farther conſideration to be highly beneficial and 
uſeful: eſpecially as this maxim is ever invariably obſerved, 
that no fiction ſhall extend to work an injury; its proper 
operation being to prevent a miſchief, or remedy an incon- 
venience, that might reſult from the general rule of law (x). - 
So true is it, that in ficlione juris ſemper ſubſiſtit aeguitas (a). 
In the preſent caſe, it gives the ſuitor his choice of more than 
one tribunal, before which he may inſtitute his action; and 
prevents the circuity and delay of juſtice, by allowing that 
ſuit to be originally, and in the firſt inſtance, commenced 
in this court, which after a determination in another, might 
ultimately be brought before it on a writ of error. | 


For this court is likewiſe a court of appeal, into which 

may be removed by writ of error all determinations of the 

court of common pleas, and of all inferior courts of record in | 
England: and to which a writ of error lies alſo from the court p 
of king's bench in Ireland. Yet even this ſo high and ho- 

nourable court is not the dernier reſort of the ſubject: for, if 

he be not ſatisfied with any determination here, he may re- 

move it by writ of error into the houſe of lords, or the court 

of exchequer chamber, as the caſe may happen: according 


to the nature of the ſuit, and the manner in which it has been 
proſecuted, | | 


VII. Tur court of exchequer is inferior in rank not only to | | 

the court of king's bench, but to the common pleas alſo : but I F 

have choſen to conſider it in this order, on account of its double | ; 

capacity, as a court of law and a court of equity alſo. It is a _—_ 

very antient court of record, ſet up by William the conqueror, | 
(b) as a part of the aula regia (o), though regulated and re- 


(y) Thus too in the eivil law: contra cauſa di 7 ethefred. in Ff. | 
ronem nen admittitur probatio: guid = ** e | 925 | 
enim 2 probatio weritatis, uli fic- (i) 3 Rep. 30. 2 Roll. Rep. $0% [ 
4 adverſus veritatem fingit? Nam (a) 11 Rep. 81. Co Litt. 150» | 
fo mhil aliud eft, quam legis adver- (b) Lamb. Archeion. 24. | 
ſut veritatem in re poſiibils ex julia (c) Madox. Hilt. Exch. 0g. 
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duced to its preſent order by king Edward I (d); and intended 
principally to order the revenues of the crown, and to recover 
the king's debts and duties (e). It is called the exchequer, 


ſcaccharium, from the checqued cloth, reſembling a cheſa- 


board, which covers the table there; and on which, when 
certain of the king's accounts are made up, the ſums are 
marked and ſcored with counters. It conſiſts of two diviſi- 
ons: the receipt of the exchequer, which manages the royal 
revenue, and with which theſe commentaries have no con- 
cern; and the court or judicial part of it, which is again ſub- 
divided into a court of equity, and a court of common law. 


Tur court of equity is held in the exchequer chamber be- 
fore the lord treaſurer, the chancellor of the exchequer, the 


chief baron, and three puiſuè ones. Theſe Mr. Selden con- 


jectures (f) to have been antiently made out of ſuch as were 
barons of the kingdom, or parliamentary barons ; and thence 
to have derived their name: which conjecture receives great 
firength from Bracton's explanation of magna carta, c. 14. 
which directs tliat the earls and barons be amerced by their 
peers; that is, ſays he, by the barons of the exchequer (g). 
The primary and original buſineſs of this court is to call the 
king's debtors to account, by bill filed by the attorney general; 
and to recover any lands, tenements, or hereditaments, any 
goods, chattels, or other profits or benefits, belonging to the 
crown. So that by their original conſtitution the juriſdiction 
of the courts of common pleas, king's bench, and exchequer, 
was entirely ſeparate and diſtin@ : the common pleas being in- 
tended to decide all controverſies between ſubje& and ſubject; 
the king's bench to correct all crimes and miſdemeſnors that 
amount to a breach of the peace, the king being then plaintiff, 
as ſuch offences are in open derogation of the jura regalia of his 
crown ; and the exchequer to adjuſt and recover his revenue, 
wherein the king alſo is plaintiff, as the withholding and non- 
payment thereof is an injury to his ura fiſcalia. But, as by a 
fiction almoſt all ſorts of civil actions are now allowed to be 


(a) Spelm. Gail. I. in cod. kg. vet. (f) Tit. hon. 2. 6. 16. 
pu, Wilkins, (8) J. 3. fr. 2. c. 1. f. 3. 
(e) 4 laſt, 103-116. N 
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brought in the king's bench, in like manner by another ficti- 
on all kinds of perſonal ſuits may be proſecuted in the court of 
exchequer. For as all the officers and miniſters of this court 
have, like thoſe of other ſuperior courts, the privilege of {u- 
ing and being ſued only in their own court; fo alſo the king's 
debtors, and farmers, and all accomptants of the exchequer, 
are privileged to ſue and implead all manner of perſons in the 
{ame court of equity, that they themſelves are called into. 
They have likewiſe privilege to ſue and implead one ano- 
ther, or any ſtranger, in the ſame kind of common law acti- 


ons (where the perſonalty only is concerned) as are proſecuted 
in the court of common pleas. 


Tuts gives original to the common law part of their juriſ- 
diction, which was eſtabliſhed merely for the benefit of the 
king's accomptants, and is exerciſed by the barons only ot 
the exchequer, and not the treaſurer or chancellor. The 
writ upon which all proceedings here are grounded is called 
a quo minus: in which the plaintiff ſuggeſts that he is the 


| kirg's farmer or debtor, and that the detendant hath done 


him the injury or damage complained of; quo minus ſuffici- 
ens exiſtit, by which he is the lets able to pay the king his 
debt or rent. And thele ſuits are expreſsly directed, by what 
is called the ſtatute of Rutland (h), to be confined to ſuch 
matters only as ſpecially concern the king or his miniſters of 
the exchequer. And by the articuli ſuper cartas (i) it is en- 
acted, that no common pleas be thenceforth holden in the 
exchequer, contrary to the form of the great charter. But nov, 
by the ſuggeſtion of privilege, any perſon may be admitted to 
ſue in the exchequer as well as the king's accomptant. The ſur- 


miſe, of being debtor to the king, is therefore become matter. 


of torm and mere words of courſe, and the court is open to ail 
the nation equally. The ſame holds with regard to the equity 
ſide of the court : for there any perſon may file a bill againſt 
another upon a bare ſuggeſtion that he is the king's accomptant; 
but whether he is ſo, or not, is never controverted, In this court, 
on the cquity ſide, the clergy have long uſed to exhibit their 


th) 10 Edw. I. e. 11. (i) 28 Edw. I. e. 4. 
; | bills 


cery has of late years obtained a large ſhare in this buſineſs. 


who was afterwards inveſted with ſeveral judicial powers, 
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bills for the non-payment of tithes; in which caſe the furniiſe 
of being the king's debtor is no fiction, they being bound to 
pay him their firſt fruits, and annual tenths. But the chan- 


An appeal from the equity ſide of this court lies immedi- 
ately to the houſe of peers; but from the common law fide, 
in purſuance of the ftatute 31 Edw. III. c. 12. a writ of error 
mult be firſt brought into the court of exchequer chamber, 
And from their determination there lies, in the dernier reſort, 
a writ of error to the houſe of lords. 


VIII. Tur high court of chancery is the only remaining, 
and in matters of civil property by much the moſt important 
of any, of the king's ſuperior and original courts of juſtice, 
It has its name of chancery, cancellaria, from the judge who 
preſides here, the lord chancellor or cancellarivs; who, fir 
Edward Coke tells us, is ſo termed a cancellando, from can- 
celling the king's letters patent when granted contrary to law, 
which is the higheſt point of his juriſdiftion (k). But the 
office and name of chancellor (however derived) was certain- 
ly known to the courts of the Roman emperors ; where it 
originally ſeems to have ſignified a chief ſcribe or ſecretary, 


and a general ſuperintendency over the reſt of the officers of 
the prince. From the Roman empire it paſſed to the Ro- 
man church, ever emulous of imperial ſtate ; and hence eve- 
ry biſhop has to this day his chancellor, the principal judge 
of his conſiſtory. And when the modern kingdoms of Europe 
were eſtabliſhed upon the ruins of the empire, almoſt every ſtate 
preſerved its chancellor, with different juriſdictions and digni- 
ties, according to their different conſtitutions. But in all of them 
he ſeems to have had the ſuperviſion of all charters, letters, and 
ſuch other public inſtruments of the crown, as were authenti- 
cated in the moſt ſolemn manner; and therefore when ſeals came 


in uſe, he had always the cuſtody of the king's great ſeal. So that 


6) 41. the 
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the office of chancellor, or lord keeper, (whoſe authority by 
ſtatute 5 Eliz. c. 18. is declared to be exactly the ſame) is 


| with us at this day created by the mere delivery of the king's 


great ſeal into his cuſtody (): whereby he becomes, with- 
out writ or patent, an officer of the greateſt weight and pow- 
er of any now ſubſiſting in the kingdom; and ſuperior in 
point of precedency to every temperal lord (m). He is a 
privy counſellor by his office, and, according to lord chan- 


cellor Elleſmere (n), prolocutor of the houſe of lords by pre- 


ſcription. To him belongs the appointment of all juſtices of 
the peace throughout the kingdom. Being formerly utually 
an eccleſiaſtic, (for none elle were then capable of an office 
ſo converſant in writings) and preſiding over the royal cha- 
pel (o), he became keeper of the king's conſcience ; viſitor, 
in right of the king, of all hoſpitals and colleges of the king's 
foundation; and patron of all the king's livings under the va- 
lue of 200. per annum in the king's books. He is the general 

ardian of all infants, idiots, and lunatics; and has the ge- 
neral ſuperintendence of all charitable uſes in the kingdom. 
And all this, over and above the vaſt and extenſive juriſdicti- 
on which he exerciſes in his judicial capacity in the court of 
chancery : wherein, as in the exchequer, there are two di- 


ſtinct tribunals; the one ordinary, being a court of common 


law; the other extraordinary, being a court of equity, 


Taz ordinary legal court is much more antient than the 
court of equity. Its juriſdiction is to hold plea upon a ſcire 
facias to repeal and cancel the king's letters patent, when 
made againſt law, or upon untrue ſuggeſtions; and to hold 
plea of petitions, monſtrans de droit, traverſes of offices, 
and the like; when the king hath been adviſed to do any 
act, or is put in poſſeſſion of any lands or goods, in preju- 
dice of a ſubje&'s right (p). On proof of which, as the 
king can never be ſuppoſed intentionally to do any wrong, 
the law queſtions not but he will immediately redreis the 


(1) Lamb. Arc hbeien. 68. 1 Roll. edit. 168 1. 
br. 385. () Madox. hiſt, of ea h. 42. 
m) Stat. 31 Hen. VIII. c. 10. [p) 4 Rep. 54 

(a) Of the office of lord chancellor. 


injury; 
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injury; and refers that conſcientious taſk to the chancellor, 
the keeper of his conſcience. It alſo appertains to this court 
to hold plea of all perſonal actions, where any officer or mi- 
niſter of the court is a party (q). It might likewiſe hold plea 
(by /cire facias) of partitions of lands in coparcenary (r), and 
of dower (s), where any ward of the crown was concerned in 
intereſt, ſo long as the military tenures ſubſiſted: as it now 
may allo do oi the tithes of foreſt land, where granted by the 
king and claimed by a ſtranger agair.ſt the grantee of the 
crown (t); and of exccutions on ſtatutes, or recognizances in 
nature thereof by the ſtatute 23 Hen. VIII. c. 6. (u). But if 
any cauſe comes to iſſue in this court, that is, if any fact be 


dliſputed between the parties, the chancellor cannot try it, 


having no power to ſummon a jury; but muſt deliver the re- 
cord propria manu into the court of king's bench, where it 
hall be tried by the country, and judgment ſhall be there 
given thereon (w). And, when judgment is given in chan- 
cery, upon demurrer cr the like, a writ of error, in nature 
of an appeal, lies out of this ordinary court into the court of 
king's bench (x): though ſo little is uſually done on the com- 
mon law ſide of the court, that I have met with no traces of 
any writ of error (y) being actually brought, ſince the four- 
teenth year of queen Elizabeth, A. D. 1572. 


Ix this ordinary, or legal, court is alſo kept the officina juſ- 
titiae : cut of which all original writs that pais under the great 


Heal, all commiſſions of charitable utes, ſewers, bankruptcy, 


idiocy, lunacy, and the like, do iſſue; and for which it is always 
open to tlie n who may there at any time demand and 
have, ex devito ju/3itiac, any writ that his occaſions may call tor. 
I hete writs (relating to the buſinels of the tubje&)-and the re- 


(q) 4 Inſt. 80. ä A 24. 29 AJ. 47. Dyer. 315. 1 Roll. 
(r} Co. Lit 171. F. N. B. 62. Rep. 287. 4 lait. 80. 

” Bro. Abr. tit. ey, 66. Moor, () Ihe opinion uf lord keeper North 
in 1682 (1 Ver, 131. qu. Cal. 
abr. 129) that no uch writ of err.» (ay, 
(u) 2 Ron. Abr. 469. and that an injunction mi; at be iſſued 
(») Cro, Tic. 12. agaii itt it, ſeems not to bave been well 
6% Yearbock, 18 Ede, III. 25, 17 onkdered, 


19 Bro. FE t Ae 10. 


turns 


tuted by John III, king of Portugal, to 
review the ſentences of all inferior 
Courts, and moderate them by equity, 
| (Med. Un. Hitt. :zxii. 237.) ſeems ra- 
ther to have becn a court of appeal. 

(a) Thus toothe parliament of Paris, 
the court of ſeſſon in Scotland, and 
every other juriſdi gion in Euroe of 
which we have any tolerable account, 
found all their decifGons as well upon 


Vol. III. 


(2) The council of conſcience, jofti- 


D 


0 
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{urns to them were, according to the ſimplicity of antient 
times, originally kept in a hamper, in banaperio; and the 
others (relating to ſuch matters wherein the crown is immedi- 
ately or mediately concerned) were preſerved in a little ſack 
or bag, in parva baga; and thence hath ariſen the diſtinQi- 
on of the hanaper office, and petty bag office, which both be- 
long to the common law court in chancery. | 


Bur the extraordinary court, or court of cquity, is now be- 
come the court of the greateſt judicial conſequence. This di- 
ſtinction between law and equity, as adminiſtred in different 
courts, 15 not at preſent known, nor ſeems to have ever been 
known, in any other country at any time (2): and yet the 
difference of one from the other, when adminiſtred by the 
ſame tribunal, was perfectly familiar to the Romans (a); the 
jus praetorium, or diſcretion of the praetor, being diſtinct 
trom the Jeges or ſtanding laws (o): but che power of both 
centered in one and the ſame magiſtrate, who was equally 
intruſted to pronounce the rule of law, and to apply it to 
particular caſes by the principles of equity. With us too, 
the aula regia, which was the ſupreme court of judicature, 
undoubtedly adminiſtred equal juſtice according to the rules 
of both or either, as the caſe might chance to require: and, 
when that was broken to pieces, the idea of a court of equity, 
as diſtinguiſhed from a court of law, did not ſubſiſt in the ori- 
ginal plan of partition. For though equity is mentioned by 
Bracton (c) as a thing contraſted to ſtrict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton (compo- 
ſcd under the auſpices and in the name of F'.dward I. and treat- 


principles of equity as thoſe of poſitive 
law. (Lord Kayms. biſtor. law-tracts, I. 
325. 330. princ. of equit. 44.) 

(b) Thus Cicero; “ jam ills promiſe 
« fis nen effe flandum, quis non videt, 
«ona? Cuttlus quis meiu el deceptus 
« dale promiſerit ® quae quidem ple- 
« rumgae jare practerio liberantur, 
« xcnnulla levibus,” Offic, J. 1. 


(e) J. 2. c. 7. fel. 23. 


| 
i 
| 
| 
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ing particularly of courts and their ſeveral juriſdictions) is there 
a ſyllable to be found relating to the equitable juriſdiction of 
the court of chancery, It ſeems therefore probable, that 
when the courts of law, proceeding merely upon the ground 
of the king's original writs, and confining themſelves ſtrictly 
to that bottem, gave a harſh or imperte& judgment, the ap- 
plication for redreſs uſed to be to the king in perſon aſſiſted 
by his privy council; (from whence allo aroſe the juriſdiction 
of the court of requeſts (d), which was virtually aboliſhed by 
the ſtatute 16 Car. I. c. 10.) and they were wont to refer the 
matter either to the chancellor and a ſelect committee, or by 
degrees to the chancellor only, who-mitigated the ſeverity or 
ſupplied the defects of the judgments pronounced in the courts 
of law, upon weighing the circumſtances of the caſe. This 
was the cuſtom not only among our Saxon anceſtors, before 
the inſtitution of the aula regia (e), but alſo after its diſſoluti- 
on, in the reign of king Edward 1 (f); and perhaps during 
its continuance, in that of Henry II (g). 


| | : | : 

Ix theſe early times the chief juridical employment of the 
chancellor muſt have been in deviſing new writs, directed to 
the courts of common law, to give remedy in caſes where 
none was before adminiſtred. And to quicken the diligence 
of the clerks in the chancery, who were too much attached 
to antient precedents, it is provided by ſtatute Weſtm. 2. 
13 Edw. I. c. 24. that © whenſoever from thenceforth in 
ce one caſe a writ ſhall be found in the chancery, and in a 
& like caſe falling under the ſame right and requiring like 
« remedy no precedent of a writ can be produced, the 


(d) The matters cognizable in this gua lite, nifi jus demi cenſegui nen piſ- 
couit, immediately before its diſſoluti- fit, Si jus nimis feverum fit, allevia- 
on, were almoſt all ſuits, that by zo deinde guderatur apud regem. 

« colour of equity, or ſupplication Edg. c. 2. 

« made to the prince, might be brought (f) Lambard. Archeirn 59. 

« before him: but originally and pro- (g) Joannes Sarifburicaſt, (who died 
« perly all poor men's ſuits, which A. D. 1182, 26 Hen. II.) ſpeaking 0! 
were made to his maj-ity by ſuppli- the chancellor's office in the verſes pre- 
te cation; and upon which they were fixed to his polycraticen, has theſe line 
« intitle} to have right, without pay- Hic eſt, qui leges regni cancellat in- 


% ment of any money for the fame,” quas, 
Smith's cammon wealth. b. 3 c. 7.) . Et mandata pii principis aequa fe 
(e) Nemo ad regem appeilet pro ali- cit. 


6c clerks 
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4e clerks in chancery ſhall agree in forming a new one: and, 
c if they cannot agree, it ſhall be adjourned to the next par- 
« lament, where a writ ſhall be framed by conſent of the 
& learned in the law (h), leſt it happen for the future that 
& the court of | our lord the king be deficient in doing juſtice 
ce to the ſuitors.” And this accounts for the very great varie- 
ty of writs of treſpaſs on the caſe, to be met with in the re- 
giſter; whereby the ſuitor had ready relief, according to the 
exigency of his buſineſs, and adapted to the ſpecialty, rea- 


ſon, and equity of his very cate (i). Which proviſion (with 


a litile accuracy in the clerks of the chancery, and a little li- 
berality in the judges, by extending rather than narrowing 
the remedial effects of the writ) might have efteCtually an- 
ſwered all the purpoſes of a court of equity (k); except that 
oi obtaining a diicovery by the oath of the defendant. 


Bur when, about the end of the reign of king Edward III. 


uſes of land were introduced (), and, thougli totally diſcoun- 


tenanced by the courts of common law, were conſidered as 
fiduciary depoſits and binding in conſcience by the clergy, 
the ſeparate juriſdiction of the chancery as a court of equity 
began to be eſtabliſhed (m); and John Waltham, who was 
biſhop of Saliſbury and chancellor to king Richard II. by a 
ſtrained interpretation of the above-mentioned ſtatute of 
Weſtm. 2. deviſed the writ of ſubpoena, returnable in the 


court of chancery only, to make the feoffee to uſes accourta- 


ble to his ceſtuy que uſe : which proceſs was afterwards extend- 
ed to other matters wholly determinable at the common law, 
upon falle and fictitious ſuggeſtions; which therefore the 


chanccllor himſelf is by ſtatute 17 Ric. II. c. 6. directed to give 


damages to the parties unjuſtly aggrieved. But as the clergy, ſo 
early as the reign of king Stephen, had attempted to turn their 


(h) A great variety of new prece- he) ne ſerreit my cy ſoventement uſe 
denis of writs, in caſes before uripro- © come il eft ore, fi neus attrndomus 
vide for, are given by this very la- © tielr ations ſur les caſes, et maintei- 


tute of Weſtm, 2. « nerus le juriſdictien de ceo court, et 

(i) Lamb, Archeien. 61. « Pauter courts,” (Yearb, 21 Edu. 
(k) This was the opinion of Fairfax, IV 23.) 

a very learned judge in the time of Fd- (1) See book II. ch. 20. 


Ward the fourth, * Ze ſubprexa (fays (wm) Spelm. GUY. 156. 1 Lev. 242. 


D 2 ecclee 
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the cccleſiaſlical courts; 
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eccleſiaſtical courts into courts of equity, by entertaining ſuits 
pro laeſſone fidei, as a ſpiritual offence againſt conſcience, in 
caſe of nonpayment of debts or any breach of civil contraQs ; 
n) till checked by the conſtitutions of Clarendon (o), which 
declared that *©* placita de debitis, quae fide interpoſita deben- 
tur, vel abſque interpoſitione fidei, ſint in juſticia regis 
therefore probably the eccleſiaſtical chancellors, who then 
held the ſeal, were remiſs in abridging their own new-ac- 
quired juriſdiction ; eſpecially as the ſpiritual courts continu- 
ed (p) to graſp at the ſame authority as before, in ſuits prs 
laefione fidei, ſo late as the fifteenth century (q), till finally 
prohibited by the unanimous concurrence of all the judges. 
However, it appears from the parliament rolls (r), that in 
the reigns of Henry IV. and V. the commons were repeated- 
ly urgent to have the writ of ſubpoena intirely ſuppreſſed, as 
being a novelty deviſed by the ſubtilty of chancellor Wal- 
tham, againſt the form ef the common law; whereby no 
plea could be determined, unleſs by examination and oath of 
the parties, according to the form of the law civil, and the 
law of the holy church, in ſubverſion of the common law, 
But though Henry IV. being then hardly warm in his throne, 
gave a palliating anſwer to their petitions, and actually pa!- 
ſed the ſtatute 4 Hen. IV. c. 23. whereby judgments at lav 
are declared irrecoverable unleſs by attaint or writ of error, 
yet his ſon put a negative at once upon their whole applicati- 
on: and in Edward IV's time, the proceſs by bill and ſul pe- 
na was become the daily practice of the court (ſ). 


tion, of that ſtatute; though in Lynde- 


(a) Lord Lyttelt. Hen. II. b. 3. p. 
wode's copy (Prov. J. 2. t. 2.) and in 


361. not. 


(o) 10 Hen. II. c. 15. Speed. 458. 
(p) In 4 Hen. III. ſuits in court chri- 
ſtian pro lacſſene fider upon temporal 
contracts were a«judged to be contrary 
to law. (Fitzh. Abr. t. 
— ) But in the ſtatute or writ of cir- 
cumſpecte agatis, _— by ſome to 
have iſſued 13 Edw. I. but more pro- 
bably (3 Pryn. Ree, 336.) 9 Edw. II. 
ſuits pro lacſſone fidet were allowed to 
according to 
ſome antient copies, (Berthelet flat, 
antiq, Lond. 1531. go 6. 3 Pryn. Rec. 
336.) and the common Engliſh tragſla» 


Prohibitien,' 


the cotton MS (Claud. D. 2.) chat 


(q) Yearb. 2 Hen. IV. 10. 11 He. 
_ 88, 38 Hes. VI. 29. 20 Edw. IV. 


gr Rer. Parl. 4 Hen, IV ne. 76 C 
110. 3 Hen. V. no 46. cited in Prynne's 
abr. of Cotton's recerds. 410. 4% 
424. $48. 4 Inſt. 83. 1 Roll. Abt, 

O, I, 

7 K.. Ir 14 Eden, IV. nm. 33. 
(not 14 Ed, III. as cited 1 Roll. Abt. 
370, Cc.) 


clauſe is omitted. 


Bur 
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tiſe, intitled diver/ite des courtes (s), ſuppoſed to be written 
very early in the ſixteenth century, we have a catalogue of 
the matters of conſcience then cognizable by ſubpoena in chan- 
cery, which fall within a very narrow compaſs. No regular 
Judicial ſyſtem at that time prevailed in the court; but the 
ſuitor, when he thought himſelf aggrieved, found a deſulto- 
ry and uncertain remedy, according to the private opinion 


times (though rarely) a ſtateſman: no lawyer having ſate in 
Thorpe and Knyvet, ſucceſſively chancellors to king Edward 


More by king Henry VIII. in 1530. After which the great 
Lal was indiſcriminately committed to the cuſtody of lawyers, 
or courtiers (v), or churchmen (u), according as the conve- 
nience of the times and the diſpoſition of the priace required, 
till ſerjeant Puckering was made lord keeper in 1592: from 
which time to the preſent the court of chancery has always 
been filled by a lawyer, excepting the interval from 1621 to 


dean of Weſtminſter, but afterwards biſhop of Lincoln 


Who had been chaplain to lord Elleſmere, when chancel- 
lor (w). | 


Ix the time of lord Elleſmere (A. D. 1616.) aroſe that no- 
table diſpute between the courts of law and equity, ſec on foot 
by fir Edward Coke, then chief juſtice of ihe court of king's 
bench; whether a court of equity could give relief after or 
againſt a judgment at the common law. This conteſt was ſo 
warmly carried on, that indictments were preferred againſt the 
fuitors, the ſolicitors, the counſel, and even a maſter inchancery, 


Equity a judgment in the court of king's bench, obtained by 
(s) 157. chancery, fel. 296. Baftell's (v) W:iotheſly, St. John, and Hatton. 
«dit. A P. 1534. | (u) Goodrick, Gardiner, and Heath, 

Ay Is t. Dugd. hren. () Biegr. Brit. 4278. 
D 3 5 groſs 


Bur this did not extend very far: for in the antient trea- 


of the chancellor, who was generally an eccleſiaſtic, or ſome- 
the court of chancery from the times of the chief juſtices 


III. in 1372 and 1373 (t), to the promotion of fir Thomas 5 


1625, when the ſeal was intruſted to Dr. Williams, then 


for having incurred a praemunire, by queſtioning in a court of 


w — Sens wa —_— 
— — M — 
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* fraud and impoſition (x). 


| Boox III. 
This matter, being brought 


before the king, was by him referred to his learned counſel 
for their advice and opinion ; who reported ſo ſtrongly in fa- 
vour of the courts of equity (y), that his majeſty gave judg- 
ment on their behalf: but, not contented with the irrefragable 
reaſons and precedents produced by his counſel, (ſor the chief 
juſtice was clearly in the wrong) he choſe rather to decide the 
queſtion by referring it to the plenitude of his royal preroga- 
tive (2). Sir Edward Coke ſubmitted to the deciſion (a), 
and thereby made atonement for his error : but this firugyle, 
together with the buſineſs of commendams (in which he ated 
a very noble part) (b) and his controlling the commiſſioners of 
ſewers (c), were the open and avowed cauſes (d), firſt of his 
ſuſpenſion, and ſoon after of his removal, from his office. 


LoRp Bacon, who ſucceeded lord Elleſmere, reduced the 


practice of the court into a more regular ſyſtem ; but did not ſit 


long enough to effect any conſiderable revolution in the ſcience 
itſelf: and few of his decrees which have reached us are of any 


great conſequence to poſterity. 


(x) Bacon's works, IV. 611, 612, 


632 

55 Whitelocke of parl. ii. 390. 1 
Chan. R p append. 11. 

(2) “ For that it appertaineth to our 
4% princely office only to judge over all 
% ju ges, and to diſcern and determine 


44 ſuch diff: rences, as at any time may 
« and ſhall ariſe between our ſeveral 


& courts touching their Juriſdictions, 
4 and the ſame to ſeitle and determine, 
& 435; we in our princely wiſdom ſhall 
« find to ſtand moſt with our honour, 
„c.“ (1 Chan. Rep. append. 26.) 
(a) See the entry in the council 
book, 26 July, 1616. (Biegr. Brit, 


1390.) 
(b) In a cauſe of the biſhop of Win- 
cheſter, touching a commendam, king 
ames, conceiving that the matter af- 
ed his prerogative, ſent letters to 
the judges not to proceed i in it, till 


His ſucceſſors, in the reign of 


himſelf had been firſt conſulted. The 
twelve judges Joined in z memorial to 
his majeſty, declaring that their com. 
pliance would be contrary to their oaths 
and the law: but upon being brought 
before the king in council, they all re- 
tracted and promiſed obedience in | every 
ſuch caſe for the ſuture, except fir Ed 
ward Coke, who faid, “ that when the 
« caſe happened, be would do his du- 
ty.“ (Bregr. Brit. 1388.) 

(c) See that article in chap. 6. 

(d) Sce lord Elleſmere's ſpeech to 
fir Henry Montague, the new chief 
juſtice, 15 Nov. 1616. (Moors reports. 
828.) Though fir Edward might pto- 
bably have retained his ſeat, if during 
his ſuſpenſion he would have compli- 
mented lord Villiers (the new favou- 
rite) with the diſpoſal of the moſt lu- 
crative office in his court..(Biegr, Brit, 
z 391.) 


Charles 


Charles I, did little to improve upon his plan: and even af- 
ter the reſtoration the ſeal was committed to the earl of Cla- 
rendon, who had withdrawn from practice as a lawyer near 
twenty years; and afterwards to the carl of Shafteſbury, who 
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(chough a lawyer by education) had never pra&iſed at all, 


Sir Heneage Finch, who ſucceeded in 1673 and became 
afterwards earl of Nottingham, was a perſon of the greateſt 
abilities and moſt uncorrupted integrity; a thorcugh maſter 
and zealous defender of the laws and conſtitution of his eoun- 


try; and endued with a pervading genius, that enabled him 


to diſcover and purſue the true ſpirit of juſtice, notwithſtanding 
the embarraſſments raiſed by the narrow and technical notions 


- which then prevailed in the courts of law, and the imperfe& 


ideas of redreſs which had poſſeſſed the courts of equity. 
1 ke reaſon and neceſſities of mankind, ariſing from the great 
change in property by the extenſion of trade and the aboliti- 
on of military tenures, co- operated in eſtabliſhing his plan, 


and enabled him 1n the courle of nine years to build a ſyſtem 


of juriſprudence and juriſdiction upon wide and rational foun- 
dations; which have alſo been extended and improved by 
many great men, who have ſince preſided in chancerv. And 
from that time to this, the power and buſineſs of tlie court 
have increaſed to an amazing degree. 


From this court of equity in chancery, as from the other 


ſuperior courts, an appeal lies to the houſe of peers. But there 
are theſe differences between appeals from a court of equity, 
and writs of error from a court of law: 1. That the former 
may be brought upon any interlocutory matter, the latter 
upon nothing but only a definitive judgment. 2. 'That on 
writs of error the houſe of lords pronounces the judgment, on 


appeals it gives direction to the court below to rectify its own 
decree. 


IX. Tur next court that I ſhall mention is one that hath no 
original juriſdiction, but is only a court of appeal, to correct the 
errors of other ſuriſdictions. IT his is the court of exchequer 


chamber; which was firſt erected by ſtatute 31 ILdw. III. c. 12 
D 4 to 
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to determine cauſes upon writs of error from the common 
law ſide of the court of exchequer. And to that end it con- 
ſiſts of the lord treaſurer, the lord chancellor, and the juſtices 
of the king's bench and common pleas. In imitation of 
which, a ſecond court of exchequer chamber was erected by 
ſtatute 27 Eliz. c. 8. conſiſting of the juſtices of the common 
pleas, and the barons of the exchequer; before whom writs 
of error may be brought to reverſe judgments i in certain ſuits 
originally begun in the court of king's bench. Into the court 
alſo or exchequer chamber, (which then conſiſts of all the 
Judges of the three ſuperior courts, and now and then the 
lord chancellor alſo) are ſometimes adjourned from the other 
courts ſuck cauſes, as the judges upon argument find to be of 
great weight and difficulty, before any judgment is given up⸗ 
on them in che court below (e). 


From all the branches of this court of exchequer chamber, 
a writ of error lies to | 


X. Tux houſe of peers, which is the ſupreme court of ju- 
dicature in the kingdom, having at preſent no original juriſ- 
diction over cauſes, but only upon appeals and writs of error; 
to rectiſy any injuſticc or miſtake of the law, committed by 
the courts below. To this authority they ſucceeded of courſe, 
upon the diſſolution of the aula regia. For, as the barons of 
parliament were conſtituent members of that court, and the 
reſt of its juriſdiction was dealt out to other tribunals, over 
which the great officers who accompanied thoſe barons were 

| reſpectively delegated to preſide; it followed, that the right 
of receiving appeals, and ſuperintending all ocher juriſdiQi- 
ons, {till remained in that noble aſſembly, from which eve-. 
ry other great court was derived. They are therefore in all 
cauſes the laſt reſort, from whoſe judgment no farther ap- 
peal is permitted ; but every ſubordinate tribunal muſt con- 
form to their determinations. The law repoſing an entire 
confidence in the honour and conſcience of the noble per- 
ſons who compoſe this important aſſembly, that they will 


le) 4 loft, 119. Bulſtr. 146. 


Ch. & © 


make themſelves maſters of thoſe queſtions upon which 


they undertake to decide; ſince upon their d e ciſion all pro· 


perty muſt finally depend. 


UrTHERTO may alſo be referred the tribunal eſtabliſhed 
by ſtatute 14 Edw. III. c. 5. conſiſting (though now out of uſe) 


| of one prelate, two earls, and two barons, who are to be cho- 


ſen at every new parliament, to hear complaints of grievances 
and delays of juſtice in the king's courts, and to give directi- 
ons for remedying theſe inconveniences in the courts below. 
This committee ſeems to have been eſtabliſhed, left there 
ſhould be a defect of juſtice for want of a ſupreme court of 

appeal, during the intermiſſion or receſs of parliament ; for 


the ſtatute farther directs, that if the difficulty be ſo great, 


that it may not well be determined without aſſent of parlia- 
ment, it ſhall be brought by the ſaid prelate, carls, and barons 


unto the next parliament, who ſhall finally determine the ſame, 


XI. BrroRE I conclude this chapter, J muſt alſo mention 
an eleventh ſpecies of courts, of general juriſdiction and uſe, 
which are derived out of, and act as collateral auxiliaries to, 
the foregoing ; I mean the courts of aſſiſe and niſi prius. 


THEsE are compoſed of two or more commiſſioners, who 
are twice in every year ſent by the king's ſpecial commiſſion 
all round the kingdom, (except only London and Middleſex, 
where courts of niſi prius are holden in and alter every term, 


before the chief or other judge of the ſeveral ſuperior courts) 


to try by a jury of the reſpcQive counties the truth of 
ſuch matters of fa& as are then under diſpute in the 
courts of Weſtminſter-hall. Theſe judges of aſſiſe came 
into uſe in the room of the antient juſtices in eyre, 
juſtitiarii in itinere; who were appointed by the great coun- 
cil of the realm, A. D. 1176, 22 Hen. II (f), with a delegat- 
ed power from the king's great court ar aula regia, being look» 
ed upon as members thereof: and they made their circuit 


(e) Seld. Jax . J. f. 5. Spelm, Cad. 32g. 


round 
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round the kingdom once in ſeven years for the purpoſe of 
trying cauſes (g). They were afterwards directed by magna 
carta, c. 12. to be ſent into every county once a year to take 
or try certain actions then called recognitions or aſſiſes; the 
moſt diſficult of which they are directed to adjourn into the 
court of common pleas to be there determined. The preſent 
juſtices of aſſiſe and niſi prius are derived from the ſtatute 
Weſtm. 2. 13 Edw. I. c. 30. explained by ſeveral other acts, 
particularly the ſtatute 14 Edw. III. c. 16. and muſt be two 
of the king's juſtices of the one bench or the other, or the 
chief baron of the exchequer, or the king's ſerjeants ſworn, 
They uſually make their circuits in the reſpective vacations 
after Hilary and Trinity terms; aſſiſes being allowed to be 
taken in the holy time of lent by conſent (h) of the biſhops at 
the king's requeſt, as expreſſed in ſtatute Weſtm. I. 3 Edw. 
I. c. 51. And it was alfo uſual, during the times of popery, 
for the prelates to grant annual licences to the juſtices of aſſiſe 
to adminiſter oaths in holy times: for oaths being of a ſacred 
nature, the logic of thoſe deluded ages concluded that they 
mult be of eccleſiaſtical cognizance (i). The prudent jealouſy 
of our anceſtors ordained (k) that no man of law ſhould be 
judge of aſſiſe in his own country: and a ſimilar prohibition 
is found in the civil law (); which has carried this principle 
ſo far, that it is equjvalent to the crime of ſacrilege, for a 


man to be governor of the province in which he Was born, or 
has any civil connexion (m). 


Tur judges upon their circuits fit by virtue of five ſeveral 
authorities. 1. The commiſſion of the peace. 2. A commiſſion 


(s) Co. Litt. 293. ew 1261 juſts- 


our juſtices of affiſe was taken from 
tiarii itinerantes wenerunt apud Wi- 


Samuel's going an annual circuit to 


gerniam in eclavis S. Jebannis bap- 
tiſtae ;,—et totus comitatus eos admittere 
recuſavit, quod ſeptem anni noxdum 
erant elaſi, poſtquam juſticiaritibidem 
xltimo ST ( Annal. Eccl. Wigorn. 
is Whit. Angl. facr. I. 495 ), 

(h) It would have been ſtrange to have 
denied this conſent, if, as Whitelocke 
imagines (on parl, 11. 260.) the hint of 


judge Iſrael, 2 Sam vii. 16. 

(i) Inſtances hereof may be met with 
in the appendix te Spelman's original 
of the terms, and in M. Parker's Anti- 
quities, 209. 

(k) Stat. 4 Edw. III. c. 2. 8 Ric. 
II. c 2. 33 Hen. VIII. c. 24. 

(1) H. 1. 22. 3. 

(m) C. 9. 29. 4. 


of 


mm 2 
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of Her and terminer. 3. A commiſſion of general goal-deli 


very. The conſideration of all which belongs properly to the 
ſubſequent book of theſe commentaries. But the fourth com- 
miffion is, 4. A commiſſion of aſſiſe, directed to the judges 
and clerk of aſſiſe, to take aſſiſes; that is, to take the yerdic 
of a peculiar ſpecies of jury called an aſſiſe and ſummoned 
for the trial of landed diſputes, of which hereafter, The 
ether authority is, 5. That of nif: privs, which 1s a conſe- 
quence of the commiſſion of aſſiſe (n), being annexed to the 
office of thoſe juſtices by the ſtatute of Weſtm. 2. 13 Edw, 
I. c. 30. And it empowers them to try all queſtions of fact 


ifſuing out of the courts at Weſtminſter, that are then ripe 


for trial by jury. The original of the name is this: all cauſes 
commenced in the courts of Weſtminſter-hall are by the 


- courſe of the courts appointed to be there tried, on a day fix- 


ed in ſome Eaſter or Michaelmas term, by a jury returned 
from the county, wherein the cauſe of action ariſes; but with 
this proviſo, niſi prius juſtitiarii ad aſſiſas capiendas venerint ; 
unleſs before the day prefixed the judges. of aſſiſe come into 
the county in queſtion. 'This they are ſure to do in the vaca- 
tions preceding each Eaſter and Michaelmas terms, and there 
diſpoſe of the cauſe ; which ſaves much expenſe and trouble, 
poth to the parties, the jury, and the witneſſes, 


THrsE are the ſeveral courts of common law and equity, 
which are of public and general juriſdiction throughout the 
kingdom. And, upon the whole, we cannot but admire 
the wiſe economy and admirable proviſion of our anceſtors, 
in ſettling the diſtribution of juſtice in a method ſo well 
calculated for cheapneſs, expedition, and eaſe; By the 
conſtitution which they eſtabliſhed, all trivial debts, and 
injuries of ſmall conſequence, were to be recovered or 


 redreſſed in every man's own county, hundred, or perhaps 
pariſh. Pleas of frechold, and more important diſputes of 


property, were adjourned tothe king's court of common pleas, 
ny ] 8 Pleas, 


vhich was fixed in one place for the benefit of the whole king- 


dom. Crimes and miſdemeſnors were to be examined in 2 


(an) Salk. 454. | 
court 


. 


&.. 
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court by themſelves; and matters of the revenue in another 
diſtinct juriſdiction. Now indeed, for the eaſe of the ſubje& 

and greater diſpatch of cauſes, methods have been found to 
open all the three ſuperior courts for the redreſs of private 
wrongs; which have remedied many inconveniences, and 
yet preſerved the forms and boundaries handed down to us 
from high antiquicy, If facts are diſputed, they are ſent 
down to be tried in the country by the neighbours ; but the 
law, ariſing upon thoſe facts, is determined by the judges 
above: and, if they are miſtaken in point of law, there re- 
main in both caſes tO ſucceſſive courts of appeal, to reQify, 
ſuch their miſtakes. It the rigour of general rules does in 
any caſe bear hard upon individuals, courts of equity are open 
to ſupply the defects, but not ſap the fundamentals, of the 
law. Laſtly, there preſides over all one great court of ap- 
peal, which is the laſt reſort in matters both of law and 
equity; and which will therefore take care to preſerve an uni- 
formity and equilibrium among all the inferior juriſdictions : 
a court compoſed of prelates ſelected for their piety, and of 
nobles advanced to thai honour for their perſonal merit, or 
deriving both honour and merit from an illuſtrious train of 
anceſtors; who are formed by their education, intereſted by 
their property, and bound upon their conſcience and honour, 
to be {killed in the laws of their country. This is a faithful 
ſketch of the Engliſh juridical gonſtitution, as defigned by 
the maſterly hands of our forefathers. Of which the great 
original lines are fill ſtrong and viſible; and, if any of its 
minuter ſtrokes are by the length of time at all obſcured or 
decay ed, they may ſtill be with eaſe reſtored to their priſtine 
vigour : and chat not ſo much by fanciful alterations and wild 
experiments (ſo frequent in this fertile age) as by cloſely ad- 
hering to the wiſdom of the antient plan, concerted by Alfred 
and perfeded by Edward I; and by attending to the ſpirit, 


without neglecting the forms, of their excellent and venerablg 
zaſtitutions, : 


CHAPTER 
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CuaArTER THE FIFTH. 


Or COURTS ECCLESIASTICAL, MILITARY, 
and MARITIME. 


ESIDES the ſeveral courts, which were treated of in 

the preceding chapter, and in which all injuries are 
redreſſed, that fall under the cognizance of the common law 
of England, or that ſpirit of equity which ought to be its con- 
ſtant attendant, there ſtill remain ſome other ccurts of a juriſ- 
dition equally public and general: which take cognizance 
of other ſpecies of injuries, of an eccleſiaſtical, military, and 
maritime nature; and therefore are properly diſtinguiſhed by 
the title of eccleſiaſtical courts, courts military, and courts 
maritime. | 75 


I. BErokxE I deſcend to conſider particular eccleſiaſtical 
courts, I muſt firſt of all in general premiſe, that in the time 
of our Saxon anceſtors there was no ſort of diſtinction be- 
tween the lay and the eccleſiaſtical juriſdiction: the county 
court was as much a ſpiritual as a temporal tribunal : the 
rights of the church were aſcertained and aſſerted at the ſame 
time and by the ſame judges as the rights of the laity. For 
this purpoſe the biſhop of the dioceſe, and the alderman, 
or in his abſence the ſheriff of the county, uſed to ſit toge- 
ther in the county court, and had there the cognizance of 
all cauſes as well eccleſiaſtical as civil: a ſuperior deference 
being paid to the biſhop's opinion in ſpiritual matters, and 
to that of the lay judges in temporal (a). This union 
of power was very advantageous to them both: the pre- 


(a) Celeberrimo huic conventui epiſ= rum alter jura divina, alter humana © 
Fopus et aldermannus interſunts ; que» fpopulum edoceto. L L. Eadgar. c. 5. 
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ſence of the biſhop added weight and reverence to the ſhers”s 
proceedings; and the authority of the ſheriff was equally 


_ uſeful to the biſhop, by enforcing obedience to his decrees in 
ſuch refraQory offenders, as would otherwiſe have deſpiſed 


the thunder of mere eccleſiaſtical cenſures. 


Bur ſo moderate and rational a plan was wholly inconſiſtent 


with thoſe views of ambition, that were then forming by the 


court of Rome. It ſoon became an eſtabliſhed maxim in the 


| Papal ſyſtem of policy, that all eccleſiaſtical perſons and all 
© eccleſiaſtical cauſes ſhould be ſolely and entirely ſubje& to 


eccleſiaſtical juriſdiction only: which juriſdiction was ſuppoſ- 


cd to be lodged in the firſt place and immediately in the pope, 


by divine indefeaſible right and inveſtiture from Chriſt him- 


| ſelf; and derived from the pope to all inferior tribunals. 
Hence the canon law lays it down as a rule, that ſacerdotes 


ec regibus honorandi ſunt, non judicandi (vb); and places an 
emphatical reliance on a fabulous tale which it tells of the em- 
peror Conſtantine : that when ſome petitions were brought to 
him, imploring the aid of his authority againſt certain of his 
biſhops, accuſed of oppreſſion and injuſtice, he cauſed (ſays 
the holy canon) the petitions to be burnt in their preſence, diſ- 


miſſing them with this valediction; © ite, et inter vos cauſas 


weſtras diſcutite, quiadignum non ef ut nos — Deos (c). 


IT was not however till after the Norman comm: that 


this doQtrine was received in England; when William I, 
_ (whoſe title was warmly eſpouſed by the monaſteries which 


he liberally endowed, and by the foreign clergy, whom 
he brought over in ſhoals from France and Italy, and 
planted in the beſt preferments of the Englith church, ) was 
at length prevailed upon to eſtabliſh this fatal encroach- 
ment, and ſeparate the eccleſiaſtical court from the civil: 
whether actuated by principles of bigotry, or by thoſe of a 
more refined policy, in order to diſcountenance the laws of king 
Edward abounding with the ſpirit of Saxog liberty, is not 


(b) Deeret, part. A. ra 11. 98,1, (e) Ibid, 
Eo 41. 
altogether 
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altogether certain., But the latter, if not the cauſe, was un- 
doubtedly the conſequence, of this ſeparation: for the Saxon 
laws were ſoon overborne by the Norman juſticiaries, when 
the county court fell into diſregard by the biſhop's witlidraw- 
ing his preſence, in obedience to the charter of the conqueror 
(d); which prohibited any ſpiritual cauſe from being tried 
in the ſecular courts, and commanded the ſuitors to appear 


before the biſhop only, whoſe deciſions were directed to cou- 
ſorm to the canon law (e). 


Kixs [Henry the firſt, at his acceſſion, among other reſto- 
rations of the laws of king Edward the confeſſor, revived 
this of the union of the civil and eccleſiaſtical courts (f). 
Which was, according to fir. Edward Coke (g), after the 
great heat of the conqueſt was paſt, only a reſtitution of the 
antient law of England. This however was ill reliſhed by 
the popiſh clergy, who, under the guidance of that arrogant 
prelate archbiſhop Antelm, very early diſapproved of a mea- 
ture that put them on a level with the profane laity, and ſub- 
jected ſpiritual men and cauſes to the inſpection of the ſecu- 
lar magiſtrates: and therefore in their ſynod at Weſtminſter, 
3 Hen. I. they ordained that no biſhop ſhould attend the diſ- 
cuſſion of temporal cauſes (h); which ſoon diſſolved this newly 
elected union. And when, upon the death of king Henry the 


(d Hale, Hiſt, C. L. 102. Selden. i 
Fzdn. p. 6. 1.24. 4A Inſt. 25g. Wilk. 
L L. Angl. Sax. 292. | 

(e) Nullus ep iſcopus vel archidiaconus 
de legibus chiſcatalibus amplius in 
bundret flacita teneant, nec cauſam 
gude ad regimen animarum pertinet ad 

judicium ſecularium hominum adducant: 
ſed quicunque ſecundum er 
lege, de quacunque cauſa vel culpa in- 
terpellatus fuerit, ad locum, quem ad 
hec efiſcopus elegerit et nominaverit, 
veniat; ibique de cauſa 12 reſpen- 
deat; et non ſecundum bundret, fed 
ſecundum canones et epiſcopales leges, 
rectum Dez et epiſcops ſus faciat. | 
(t) Hei et praecipio, ut omnes de 


* 
comitatu eant ad comitatus et hundreda, 
ficut ſecerint tempere regis Edwards, 
(Cart. Hen, I in Spelm, ced. wet. 
legum 305.) Ard what is here ob- 
ſcurely hinted at, is fully explained by 
his code of laws extant in the red book 
of the exchequer, though in general but 
of doubtful authority. cap. 8 Generalia 
comitatuum placita cer lis leis et vicibus 
teneanlur. Interfint autem epi ſcepi, 
comites, Cc; et agantur primo debita 
ver ae chriſtianitatis jura, ſecunde regie 


placit a, peftremo Cauſac ſin gu ler uu dig- 


nis ſalitfactiauibus expleantur, 
(g) 2 Init. 70. | 
(h) Ne epiſcipr ſaecularium placiterum 
effctum juſciprant.” Spelm. Cod. 301. 


fiſt, 
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firſt, the uſurper Stephen was brought in and apperten by the 


clergy, we find one article of the oath which they impoſed 
upon him was, that eccleſiaſtical perſons and eccleſiaſtical 
cauſes ſhould be ſubject only to the biſhop's juriſdiction (i). 
And as it was about this time that the conteſt and emulation 
began between the laws of England and thoſe of Rome (k), 
the temporal courts adhering to the former, and the ſpiritual 
adopting the latter as their rule of proceeding, this widened 
the breach between them, and made a coalition afterwards 
impracticable; which probably would elſe have been effected 
at the general reformation of the church. 


In briefly recounting the various ſpecies of eccleſiaſtical 
courts, or, as they are often ſtyled, courts chriſtian, (curiae 
cbriſtianitatis 1 ſhall begin with the Joweſt, and ſo aſcend 

gradually to the ſupreme court of appeal (I). 


1. THE archdeacon's court is the moſt inferior court in the 
whole eccleſiaſtical polity. It is held in the archdeacon's ab- 
fence before a judge appointed by himſelf, and called his offi- 
_ cial; and its juriſdiction is ſometimes in concurrence with, 
ſometimes in excluſion of, the biſhop's court of the dioceſe. 
From hence however by ſtatute 24 Hen. VIII. c. 12. there lies 
an appeal to that of the biſhop. 


2. ThE conſiſtory court of every dioceſan biſhop is held in 
their ſeveral cathedrals, for the trial of all eccleſiaſtical cauſes 
ariſing within their reſpective dioceſes. The biſhop's chan- 
cellor, or his commiſſary, is the judge; and from his ſen- 
tence there lies an appeal, by virtue of the ſame :i:atute, to 
the archbiſhop of cach province reſpectively. 


3. THE court of arches is a court of appeal, belonging to 
the archbiſhop of each province; whereof the judge is called 


i) Lid. 310. eccleſiaſtical law, Wood's inflitute 1 
k) See vol. I. introd. F. 1 the commen law, and Oughton's er 
0 For ſarther vat poo” dy ſee Burn's Judicicrum, 


the 
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the dean of the arcbes; becauſe he antiently held his court in the 
church of St. Mary /e bow (ſanta Maria de arcubus) though 
all the principal ſpiritual courts are now holden at doctors“ 
commons. His proper juriſdiction is only over the thirteen 
peculiar pariſhes belonging to the archbiſhop in London; but 
the office of dean of the arches having been for a long time 
united with that of the archbiſhop's principal official, he now, 
in right of the laſt mentioned office, receives and determines 
appeals from the ſentences of all inferior eccleſiaſtical courts 
within the province. And from him there lies an appeal to 
the king in chancery (that is, to a court of delegates appoint- 
ed under the king's great ſeal) by ſtatute 25 Hen. VIII. c. 19. 
as ſupreme head of the Engliſh church, in the place of the 
biſhop of Rome, who formerly exerciſed this juriſdiction ; 
which circumſtance alone will furniſh the reaſon why the 
popiſh clergy were fo anxious to ſeparate the ſpiritual court 
from the temporal. 3 


4. Tux court of peculiars is a branch of and annexed to 
the court of arches. It has a juriſdiction over all thoſe pa- 
riſhes diſperſed through the province of Canterbury in the 
midſt of other dioceſes, which are exempt from the ordinary's 
juriſdiction, and ſubject to the metropolitan only. All eccle- 
ſiaſtical cauſes, ariſing within theſe peculiar or exempt juriſ- 
_ diftions, are, originally, cogntzable by this court; from 
which an appeal lay formerly to the pope, but now by the 
ſtatute 25 Hen. VIII. c. 19. to the king in chancery. 


5. Tux prerogative court is eſtabliſhed for the trial of 
all teſtamentary cauſes, where the deceaſed hath left bona 
notabilia within two different dioceſes. In which caſe the 
| probate of wills belongs, as we have formerly ſeen (m), 
to the archbiſhop of the province, by way of ſpecial 
prerogative, And all cauſcs relating to the wills, admi- 
niſtrations, or legacies of ſuch perſons are, originally, 
cogntzable herein, before a judge appointed by the arch- 
biſhop, called the judge of the preregative court; from 


(m) Bock II. ch. 32. 


Vol. III. . F. whom 
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whom an appeal lies by ſtatute 25 Hen. VIII. c. 19. to the 
king in chancery, inſtead of the pope as formerly. 


I pass by ſuch eccleſiaſtical courts, as have only what is 
called a voluntary and not a contentious juriſdiction; which 
are merely concerned in doing or ſelling what no one oppoſes, 
and which keep an open office for that purpoſe, (as granting 
diſpenſations, licences, faculties, and other remnants of the 
papal extortions) but do not concern themſelves with admi- 


niſtring redreſs to any injury: and ſhall proceed to 


6. Tux great court of appeal in all eccleſiaſtical cauſes, 

viz. the court of delegates, judices delegati, appointed by the 
king's commiſſion under his great ſeal, and iſſuing out of 
chancery, to repreſent his royal perſon, and hear all appeals to 
him made by virtue of the before-mentioned ſtatute of 
Henry VIII. This commiſſion 1s uſually filled with lords 
ſpiritual and temporal, judges of the courts at Weſtminſter, 
and doctors of the civil law. Appeals to Rome were always 
looked upon by the Engliſh nation, even in the times of 
popery, with an evil eye; as being contrary to the liberty of 
the ſubject, the honour of the crown, and the independence 
of the whole realm: and were firſt introduced in very tur- 
bulent times in the ſixteenth year of king Stephen (A. D. 


1151.) at the ſame period (fir Henry Spelman obſerves) that | 


the civil and canon laws were firſt imported into England (n. 
But, in a few years after, to obviate this growing practice, 
the conſtitutions made at Clarendon, 11. Hen. II. on account 
of the diſturbances raiſed by arch-biſhop Becket and other zez- 
lots of the holy ſee, expreſsly declare (o), that appeals in cauſc: 
_ eccleſiaſtical ought to lie, from the arch-deacon to the dioceſan; 
from the dioceſan to the arch-biſhop of the province ; and from 
the arch-biſhop to the king; and are not to proceed any farther 
without ſpecial licence from the crown. But the unhappy ad- 
vantage that was given in the reigns of king John, and his ſon 
Henry the third, to the encroaching power of the pope, who 


| (n) Cid, wet. leg. 315. | ; (o) Chap. 8. 
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was ever vigilant to improve all opportunities of extending his 


juriſdiction hither, at length rivetted the cuſtom of appeal- 


ing to Rome in cauſes eccleſiaſtical ſo ſtrongly, that it never 
could be thoroughly broken off, till the grand rupture hap- 
pened in the reign of Henry the eighth; when all the juriſ- 
diction uſurped by the pope in matters eccleſiaſtical was re- 
ſtored to the crown, to which it originally belonged : ſo that 
the ſtatute 25 Hen. VIII. was but declaratory of the antient 
law of the realm (q). But in caſe the king himſelf be party 
in any of theſe ſuits, the appeal does not then lie to him in 
chancery, which would. be abſurd ; but, by the ſtatute 24 
Hen. VIII. c. 12. to all the biſhops of the realm, aſſembled 
in the upper houſe of convocation. 


7. A COMMISSION of review is a commiſſion ſometimes 
granted, in extraordinary caſes, to reviſe the ſentence. of the 
court of delegates ; when it is apprehended they have been 
led into a material error. This commiſſion the king may 
grant, although the ſtatutes 24 & 25 Hen. VIII. before cited 
declare the ſentence of the delegates definitive: becauſe the 
pope as ſupreme head by the canon law uſed to grant ſuch 
commiſſion of review; and ſuch authority, as the pope here- 
tofore exerted, is now annexed to the crown (q) by ſtatutes 
26 Hen. VIII. c. 1. and 1 Eliz, c. 1. But it is not matter of 
right, which the ſubje& may demand ex debito juſtitiae; but 
merely a matter of favour, and which therefore is often denied. 


THssE are now the principal courts of eccleſiaſtical juriſdic- 
tion; none of which are allowed to be courts of record: no 
more than was another much more formidable juriſdiction, but 
now deſervedly annihilated, viz. the court of the king's bigh 
commiſſion in cauſes eccleſiaſtical. This court was erected and 
united to the regal power (r) by virtue of the ſtatute 1 Eliz. c. T. 
inſtead of a larger juriſdiction which had before been exerciſed 
under the pope's authority. It was intended to vindicate the 

0 2 34. ; (r) 4-Inft. 324. | 
| E 3 | dignity 
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dignity mis peace of the church, by reforming, ordering, and 
correcting the eccleſiaſtical ſtate and perſons, and all manner 
of errors, hereſies, ſchiſms, abuſes, offences, contempts, and 
enormities. Under the ſhelter of which very general words, 
means were found in that ang the two ſucceeding reigns, to 
veſt in the high commiſſioners extraordinary and almoſt de- 
ſpotic powers, of fining and impriſoning; which they exerted 
much beyond the degree of the offence itſelf, and frequently 
cover offences by no means of ſpiritual cognizance. For theſe 
reaſons this court was juſtly aboliſhed by ſtatute 16 Car. I, c. 
11. And the weak and illegal attempt that was made to re- 


vive it, during the reign of king James the e ſerved 
only to haſten that infatuated prince's ruin. 


II. NzxT, as to the courts military. The only court of 
this kind known to, and eſtabliſhed by, the permanent laws 
of the land, is the court of chivalry, formerly held before the 
lord high conſtable and earl marſhal of England jointly ; but 
ſince the attainder of Stafford duke of Buckingham under 
Henry VIII. and the conſequent extinguiſhment of the office 
of lord high conſtable, it hath uſually, with reſpe& to civil 
matters, been held before the earl marſhal only (s). This 
court by ſtatute 13 Ric. II. c. 2. hath cognizance of contracts 
and other matters touching deeds of arms and war, as well 
out of the realm as within it. And from its ſentences an ap- 
peal lies immediately to the king in perſon (t). This court 
was in great reputation in the times of pure chivalry, and at- 
terwards during our connexions with the continent, by the 
territories which cur princes held in France: but is now grown 
almoſt entirely out of uſe, on account of the feebleneſs of its 
juriſdiction, and want of power to enforce its judgments ; 3 
it can neither fine nor impriſon, not being a court of record (u 


III. Tur maritime courts, or ſuch as have power and juril- 
diction to determine all maritime injuries, ariſing upon the ſeas 


(e) 1 Lev, 230. Show. Parl. Caſ. ([t) 4 Ioft. 125. 
60. (v) 7 Mod. 125. 
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or in parts out of the reach of the common law, are only the 
court of admiralty, and its courts of appeal. The court of 
admiralty is held before the lord high admiral of England, 
or his deputy, who is called the judge of the court. Ac- 
cording to ſir Henry Spelman (w), and Lambard (x), it wgs 
firſt of all erected by king Edward the third. Its proceedings 
are according to the method of the civil law, like thoſe of 
the eccleſiaſtical courts 3 upon which account it is uſually held 
at the ſame place with the ſuperior eccleſiaſtical courts, at 
doors? commons in London. It is no court of record, any 
more than the ſpiritual courts. From the ſentences of the ad- 
miralty judge an appeal always lay, in. ordinary courſe, to 
the king in chancery, as may be collected from ſtatute 25 
Hen, VIII. c. 19. which direQs the appeal from the arch- 
biſhop's courts to be determined by perſons named in the king's 
commiſſion, © like as in caſe of appeal from the admiralty 
« court.” But this is alſo expreſsly declared by ſtatute 8 Eliz. 
C. 5. which enaQts that upon appeal made to the chancery, the 
ſentence definitive of the delegates appointed by commiſſion, 
{hall be fanal, | | 


AeyEaLs from the vice-admiralty courts in America, and 
cur other plantations and ſettlements, may be brought beſore 
the courts of admiralty in England, as being a branch of the 
admiral's juriſdiction, though they may alſo be brought be- 
fore the king in council. But in caſe of prize veſſels, taken 
in time of war, in any part of the wcrld, and condemned in 
any courts of admiralty or vice-admiralty as lawful prize, 
the appeal lies to certain commiſſioners of appeals, conſiſting 
chiefly of the privy council, and not to judges delegates. And 
this by virtue of divers treaties with foreign nations; by which 
particular courts are eſtabliſhed in all the maritime countries 
of Lurope for the deciſion of this queſtion, whether lawful 
prize or not: for this being a queſtion between ſubjeQs 
of different ſtates, it belongs entirely to the law of nati- 
ons, and not to the municipal laws of either country, to 
determine it. 'The original court, to which this queſtion is 


(*) CH 13, (x) 4reheion. 41. 
--- permitted 
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permitted in England, is the court of admiralty; and the court 


of appeal is in effect the king's privy council, the members of 
which are, in conſequence of treaties, commiſſioned under 
the great ſeal for this purpoſe. In 1748, for the more ſpeedy 
determination of appeals, the judges of the courts of Weſt. 
minſter-hall, though not privy counſellors, were added to the 


commiſſion then in being. But doubts being conceived con- 


cerning the validity of that commiſſion, on account of ſuch 
addition, the ſame was confirmed by ſtatute 22 Geo. II. c. 3. 
with a proviſo, that no ſentence given under it ſhould be va- 
lid, unleſs a majority of the commiſſioners, preſent were 


actually privy. counſellors. But this did not, I apprehend, 


extend to any future commiſſions : and ſuch an addition be- 


came indeed wholly unneceſſary in the courſe of the war 
- which commenced in 1756; ſince, during the whole of that 


war, the commiſſion of appeals was regularly attended and 
all its deciſions conducted by a judge, whoſe maſterly acquaint- 
ance with the law of nations was known and revered by every 
Nate in Europe (y). 


(y) See the ſentiments of the preſi- to his Pruſſian majeſty's Expr/ition du 
dent Monteſquieu, and M. Vattel (a motifs, Cc. A. D. 1153. (Monteſquieu's 
ſubject of the king of Pruſſia) on the letters. 5 Mar. 1753. Vattel's drit 

wer tranſmitted by the Epgliſh cout de gens. I. 2. c. 7.4. 84) 
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CHAPTER THE SIXTH, 


oe COURTS oy a SPECIAL JURISDICTION. 


N the two preceding chapters we have conſidered the ſeve- 
ral courts, whoſe juriſdiction is public and general; and 
which are ſo contrived that ſome or other of them may admi- 
niſter redreſs to every poſſible injury that can ariſe in the king- 
dom at large: There yet remain certain others, whoſe juriſ- 
diction is private and ſpecial, confined to particular ſpots, or 
inſtituted only to redreſs particular injuries. Theſe are 


I. Tur foreſt courts, inſtituted for the government of the 
king's foreſts in different parts of the kingdom, and for the | 
puniſhment of all injuries done to the king's deer or veniſon, 
to the vert or greenſwerd, and to the covert in which ſuch 
deer are lodged. Theſe are the courts of attachments, of 
regard, of ſweinmete, and of juſlice-ſeat. The court of at- 
tachments, wood-mete, or forty days court, is to be held before 
the verderors of the foreſt once in every forty days (a); and 
13 inſtituted to enquire into all offenders againſt vert and veni- 
ſon (b): who may be attached by their bodies, if taken with 
the mainour (or maingeuvre, a manu) that is, in the very act 
of killing veniſon or ſtealing wood, or preparing ſo to 
do, or by freſh and immegiate purſuit after the a& is 
done (c); elſe they muſt be attached by their goods. Andin 
tnis forty days court the foreſters or keepers are to bring in | 


(a) Cart. de foreſt. 9 Ms, III. c. 8. (c) Carth. 79. 
(Þ) 4 laſt. 289. 
E 4 | their 
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72 | PRIVAT Boon III. 
their attachments, or preſentments de viridi et venatione; and 
the verderors are to receive the ſame, and to enroll them, and 
to certify them under their ſeals to the court of juſtice-ſeat, 
or ſweinmote (d): for this court can only enquire of, but not 
convict offenders. 2. The court of regard, or ſurvey of dogs, 
is to be holden every third year for the lawing or expeditation 
of maſtiffs, which is done by cutting off the claws of the fore- 
fect, to prevent them from running after deer (e). No other 
dogs but maſtiffs are to be thus lawed or expeditated, for none 
other were permitted to be kept within the precin&s of the 
foreſt ; it being ſuppoſed that the keeping of theſe, and theſe 
only, was neceſſary for the defence of a man's houſe (f). 3. 
The court of ſweinmote is to be holden before the verderors, 
as judges, by the ſteward of the ſweinmote thrice in every 
year (g), the ſweins or freeholders within the foreſt compoſing 
the jury. The principal juriſdiction of this court is, firſt, to 
enquire into the oppreſſions and grievances committed by the 


officers of the foreſt ; ** de ſuper-oneratione foreſtariorum, et 


cc aliorum miniftrerum foreſtae; et de eorum ofpreſſi lonibus po- 
& pulo regis illatis:” and, ſecondly, to receive and try pre- 
ſentments certified from the court of attachments againſt 
offences in vert and veniſon (h). And this court may not 
only enquire, but convict alſo, which conviction ſhall be 
certified to the court of juſtice- ſeat under the ſeals of the; jury; 
for this court cannot proceed to judgment (i). But the princi- 
pal court is, 4. The court of juſtice ſeat, which 1s held before 
the chief juſtice in eyre, or chief itinerant judge, capitali: 
juſtitiarius in itinere, or his deputy; to hear and determine 
all treſpaſſes within the foreſt, and all claims of franchiſes, 
liberties, and privileges, and all pleas and cauſes whatſoever 
therein ariſing (k). It may alſo proceed to try preſent- 
ments 1n the inferior courts of the foreſts, and to give judg- 
ment upon conviction of the ſweinmote. And the chief juſtice 
may ä after preſentment made or indictment founc, 


(d) Cart. de foreſt. c. 16, (h) Stat. 34 Edw. I. c. ly 
(e) Did. c.6. (i) 4 loſt. 289. 

(f) 4 laſt. 308. | (E 4 luſt. 291. 

(g) Cart. de foreſt, e. £, 
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but not before (I), iſſue his warrant to the officers of the foreſt 
to apprehend the offenders. It may be held every third year; 
and forty days notice ought to be given of its ſitting. This 
court may fine and impriſon for offences within the foreſt (m), 
it being a court of record: and therefore a writ of error lies 
from hence to the court of king's bench, to rectify and redreſs 
any mal-adminiſtrations of juſtice (n); or the chief juſtice 
in evre may adjourn any matt@ of law into the court of king's 
bench (o). Theſe juſtices in eyre were inſtituted by kin 
Henry II. Z. D. 1184 (p); and their courts were formerly 
very regularly held: but the laſt court of juſtice ſeat of any 
note was that holden in the reign of Charles I. before the 
earl of Holland ; the rigorous proceedings at which are re- 
ported by fir William Jones. Aiter the reſtoration another 
was held, pro forma only, before the earl of Oxford (q); but 
ſince the aera of the revolution in 1688, the foreſt laws have 
fallen into total diſuſe, ta the great advantage of the ſubject. 


II. Aszco p ſpecies of private courts, is that of com- 
miſſioners of ſewers. This is a temporary tribunal, erected 
by virtue of a commiſſion under the great ſeal ; which for- 
merly uſed to be granted pro re nata at the pleaſure of the 
crown (r), but now at the diſcretion and nomination of the 
lord chancellor, lord treaſurer, and chief juſtices, purſuant 
to the ſtatute 23 Hen. VIII. c. 5, Their juriſdiction is to 
overlook the repairs of ſea banks and ſea walls; and the 
clcanſing of rivers, public ſtreams, ditches and other conduits, 
whereby any waters are carried off: and is confined to ſuch 
county or particular diſtrict as the commiſſion ſhall expreſsly 
name. 'The commiſſioners are a court of record, and may 
ane and impriſon for contempts (s); and in the execution of 
their duty may proceed by jury, or upon their own view, and 
may take order for the removal of any annoyances, or the ſafe- 


(1) Sat. 1 Edw. III. c. 8, 7 Ric. II. (p) Hoveden. VE 

c 4. . N (q) North's life of lord Guildford. 45. 
(m) 4 Inſt, 313. (r) F. N. B. 113. 
(n) Id. 297. | (s) 1 Sid. 143. 
(% Bid. 296, | 


guard 


74 | PRIVATE Book III. 
guard and conſervation of the ſewers within their commiſſion, 
either according to the laws and cuſtoms of Romney-marſh 
(t), or otherwiſe at their own diſcretion. They may alſo 
aſſeſs ſuch rates, or ſcots, upon the owners of lands within 
their diſtrict, as they ſhall judge neceſſary : and, if any per- 
ſon reiuſes to pay them, the commiſſtoners may levy the ſame 
by diſtreſs of his goods and chattels ; or they may, by ſtatute 
23 Hen. VIII. c. 5. fell his freehold lands (and by the 7 Ann, 
c. 10. his copyhold alſo) in order, to pay ſuch ſcots or aſſelſ- 


ments. But their conduct is under the control of the court 
of king's bench, which will prevent or puniſh any illegal or 


tyrannical proceedings (u). And yet in the reign of king 
James I. (8 Nov. 1616.) the privy council took upon them to 
order, that no action or complaint ſhould be proſecuted againſt 
the commiſſioners, unleſs before that board; and committed 


ſteveral to priſon who had brought ſuch actions at common law 


till they ſhould releaſe the ſame; and one of the reaſons for 
diſcharging ſir Edward Coke Gem his office of lord chief 
juſtice was for countenancing thoſe proceedings (v). The 
pretence for which arbitrary meaſures was no other than the 
tyrant's plea (), of the neceſſity of unlimited powers in works 
of evident utility to the public, © the ſupreme reaſon above 
4 all reaſons, which is the ſalvation of the king's lands and 
« people.“ But now it is clearly held, that this (as well as all 
other inferior juriſdictions) is ſubjec to the diſcretionary cocrs 
cion of his majcſty's court of king's bench (x). 


III. Tas court of policies of afſurance, when ſubſiſting, is 


eredted in purſuance of the ſtatute 43 Fliz. c. 12. which recite: 
the immemorial uſage of policies of aſſurance, by means where- 


« of it cometh to pals, upon the loſs or periſhing of any ſhip, there 


(t) Romney - marſn in the county of in England may receive light and di: 
Kent, a tract containing 24000 acres, rection. (4 loſt. 276.) 
is governed by certain anti-nt and equi- (u) Cro. Jac. 336. 
table laws of ſewers, compoſed by Hen- (v) Moor. 825, 826. See pag. 54 
ry de Bathe, a venerable judge in the (W) Milt. parad, Joſt. iv. 393. 
reign of king Henry the third; from (x) 1 Vent. 66. Salk. 146. 
Which laws all commiſſioners of ſewers | 

6 followeth 
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« followeth not the undoing of any man, but the loſs lighteth 
« rather eaſily upon many than heavy upon few, and rather up- 
« gn them that adventure not, than upon thoſe that do adven- 
« ture; whereby all merchants, eſpecially thoſe of the younger 
« ſort, are allured to venture more willingly and more freely : and 
« that heretofore ſuch aſſurers had uſed to ſtand ſo juſtly and 
«c preciſely upon their credits, as few or no controverſies had 


_ ariſen thereupon ; and if any had grown, the ſame had from 


« time totime been ended and ordered by certain grave and diſ- 
« crect merchants appointed by the lord mayor of the city of 
«© London; as men by reaſon of their experience fitteſt to un- 
c derſtand and ſpeedily decide thoſe cauſes:” but that of late 
years divers perſons had withdrawn themſelves from that courſe 


of arbitration, and had driven the aſſured to bring ſeparate ac- 


tions at law againſt each aſſurer: it therefore enables the lord 
chancellor yearly to grant a ſtanding commiſſion to the judge of 
the admiralty, the recorder of London, two doctors of the civil 
law, two common lawyers, and eight merchants; any three of 
which, one being acivilian orabarriſter, are thereby and by the 
ſtatute 13& 14 Car. II. c. 23, empowered to determine in a ſum- 
mary way all cauſes concerning policies of aſſurance in London, 
withan appeal (by way of bill) to the court of chancery. But the 
juriſdiction beingſomewhat defective, as extending only to Lon- 
don, and to no other aſſurances but thoſe on merchandize (y) and 
to ſuits brought by the aſſured only and not by the inſurers (t), 
no ſuch commiſſion has of late years iſſued: but inſurance cauſes 
are now uſually determined by the verdict ofa jury of merchants, 

and the opinion of the judges in caſe of any legal doubts; 
whereby the deciſion is more ſpeedy, ſatisfactory and final: 

though it is to be wiſhed, that ſome of the parliamentary powers 
inveſted in theſe commiſſioners, eſpecially for the examination of 
witneſſes, either beyond the ſeas or ſpeedily going out of the 
kingdom (a), could at preſent be adopted by the courts of Weſt- 

minſter-hall, without requiring the conſent of parties. 


65 Styl. 166. 


(2) 1 Show. 396, (a) Stat. 13 & 14 Car, II. c. 22.4. 3&4. 
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minſter, though two diſtinct courts, are frequently confounded 
together. Ihe former was originally holden before the ſteward 
and marſhal of the king's houſe, and was inſtituted to adminiſ- 


not be drawn into other courts, and thereby the king loſe their 


| 5 Edw, III. e. 2. and 10 Edw. III. ft. 2. c. 3. which allowed ſuch 
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IV. Tux court of the marſhalſea, and the palace courtat Weft- . 


ter juſtice between the king's domeſtic ſervants, that they might 
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fervice (b). It was formerly held in, though not a part of, the au/q 
regis (c); and, when that was ſubdivided, "remaineda diſtin ju- 
riſdiction: holding plea of all treſpaſſes committed within the 
verge of the court, where only one of the parties is in the king's 
domeſtic ſervice (in which caſe the inqueſt ſhall be taken by a 
jury of the country) and of all dehts, contracts and covenants, 
where both of the contracting parties belong totheroyalhouſhold; 
and then the inqueſt ſhall be compoſed of men of the houſhold 
only (d). By the ſtatute of 13 Ric. II. ſt. . c. 3. (in affirmance of the 
common law) (e) the verge of the court in this reſpect extends for 
twelve miles round the king's place of reſidence (f). And, as this 
tribunal was never ſubject to the juriſdiction of the chief juſti- 
ciary, no writ of error tay from it (though a court of record) to 
the king's bench, but only to parliament (g), till the ſtatutes of 


LF IT 


writ of error before the king in his place. But this court being 
ambulatory, and obliged to follow the king in all his progreſſes, 
ſo that by the removal of the houſhold, actions were frequent) 
diſcontinued (h), and doubts having ariſen as to the extent of its 
JuriſdiQion (i), king Charles I. in the ſixth year of his reign by his 
letters patent. erected a new court of record, called the curia a- 
latii or palace court, to be held before the ſteward of the houſhold Wn 


a" 


(b) 1 Bulſtr. 277. the diſtance of three miles, three ſurlongs, 
(c) Flet. J. 2. c. 2. three acres, nine feet, nine palms, and 
(dj Artic. ſup. cart. 28 Eqw. I. c. 3, nine barley corns; as appears from 2 
Stat. 5 Edw. III. c. 2. 10 Edw. III. ft, fragment ot the feu Reffenſis cited iu 
2. c. 2. Dr. Hickes's diſſertat. epiſtel. 114. 
(e) 2 Inſt. 548. (8) 1 Bulſtr. 211. 10 Rep. 79. 
(f) By the antient Saxon conſtitution, (b) F. N. B. 241. 2 Inſt. 548, 
the pax regia, or privilege of the king's (i) 1 Bulſtr. 208. 
palace, extended from his palace gate to 


and 
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and knight marſhal, and the ſteward of the court, or his de- 
puty; with juriſdiction to hold-plea of all manner of perſonal | 
actions whatſoever, which ſhall ariſe between any parties within 


twelve miles of his majeſty's palace at Whitehall (k). The court 


is now held once a week, together with the antient court of mar- 
ſhalſea, in the borough of Southwark: and a writ of error lies 
from thence to the court of king's bench. But, if the cauſe is 
ofany conſiderable conſequence, it is uſually removed on its firſt 
commencement, together with the cuſtody of the defendant, 
cither into the king's bench or common pleas by a writ of ha- 
beas corpus cum cauſa: and the inferior buſineſs of the court hath 
of late years been much reduced, by the new courts of conſcience 
erected in the environs of London; in conſideration of which 
the ſour counſel belonging to theſe courts had falaries granted 
tbem for their lives by the ſtatute 23 Geo. II. c. 27. 


V. A rirTH ſpecies of private courts of a limited, though 
extenſivejuriſdiction, are thpſe ofthe principality of Wales; which 
upon its thorough reduction, and the ſettling of its polity in | 
the reign of Henry the eighth (I), were erected all over the coun- 
try; principally by the ſtatute 34 & 35 Hen. VIII. c. 26. though 
much had before been done, and the way prepared by the ſtatute 
of Wales, 12 Edw. I. and other ſtatutes. By the ſtatute of Hen 
the eigluh before- mentioned, courts- baron, hundred, and count 
courts are there eſtabliſhed as in England. A ſeſſion is alſo to be 
held twice in every year in each county, by judges appointed by 
the king, to be called the great ſeſſions of the ſeveral counties in 
Wales: in which all pleas of real and perſonal actions ſhall be 
held, with the ſame form of procets and in as ample a manner 
as in the court of common pleas at Weſtminſter: and writs of 
error ſhall lie from judgments therein (it being a court of record) 
to the court of king's bench at Weſtminſter. But the ordinary 
original writs or proceſs of the king's courts at Weſtminſter do 


not run into the principality of Wales (m); though proceſs of exe- 


(k) 1 Sid. 180. Salk. 439. | 


m) 2 Roll, Rep. 141. 
(1) Sce Vol. I. introd. &. 4. ( | 


cution 
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cution does (n): as do alſo all prerogative writs, as writs of 
certiorari, quo minus, mandamus, and the like (o). And even 
in cauſes between ſubject and ſubject, to prevent injuſtice 
through family factions and prejudices, it is held lawful (in 
cauies of freehold at Raſt, if not in all others) to bring an ac- 
tion in the Engliſh courts, and try the ſame in the next Eng- 
liſh county adjoining to that part of Wales where the cauſe 
arites (q). | 5 | 


VI. Tax court of the duchy chamber of Lancaſter is ano- 
ther ſpecial juriſdiction, held before the chancellor of the. 
duchy or his deputy, concerning all matter of equity relating 
to lands holdenof the king in right of the duchy of Lancaſter 
(q): which is a thing very diſtin& from the county palatine, 
and comprizes much territory which hes at a vaſt diſtance 
from it; as particularly a very large diſtri ſurrounded by the 
city of Weſtminſter. The proceedings in this court are the 
ſame as on the equity ſide in the courts of exchequer and 
* chancery (r); ſo that it ſeems not to be a court of record: and 
indeed it has been holden that thoſe courts have a concurrent 
juriſdiction with the duchy court, and may take cognizance 
of the ſame cauſes (s). | 


VII. ANOTHER ſpecies of private courts, which are of a 
limited local juriſdiction, and have at the ſame time an ex- 
cluſive cognizance of pleas, 1n matters both of law, and equity 
(t), are thoſe which appertain to the counties palatine of 
Cheſter, Lancaſter, and Durham, and the royal franchiſe 
of Ely (u). In all theſe, as in the principality of Walcs, 
the king's ordinary writs, iſſuing under the great ſeal out 
of chancery, do not run; that is, they are of no force. 
For, as originally all jura regalia were granted to the lords of 
theſe counties palatine, they had of courſe the {cle admini- 
ſtration of juſtice, by their own judges appointed by themſelves 
and not by the crown. It would therefore be incongruous 


(a) 2 Bulſt. 156. 2 Saund. 193. (r) 4 Inſt. 206. 
Raym. 206. | ([) 1 Chan. Rep. gg. Toth. 143. 
(o) Cro. Jac. 484. 5 Hardr 171. 
(p) Vaugh. 413. Hardr, 66. (t) 4 Iaſt. 213. 218. Finch. R. 45% 
(4; Hob. 77. 2 Lev. 24. (u) See vol. I. introd. §. 4. 
fo 
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for the king to ſend his writ to direct the judge of another's 
court in what manner to adminiſter juſtice between the ſuitors. 

But, when the privileges of theſe counties palatine and fran- 
chiſes were abridged by ſtatute 27 Hen, VIII. c. 24. it was al- 

ſo enacted, that all writs and proceſs ſhould be made in the 
king's name, but ſhould be teſeꝰd or witneſſed in the name of 
the owner of the franchiſe. Wherefore all writs, whereon 
actions are founded, and which have current authority here, 
muſt be under the ſeal of the reſpective franchiſes ; . the two 
former of which are now annexed to the crown, and the two 

| latter under the government of their ſeveral biſhops. And 
the judges of aſſiſe, who fit therein, fit by virtue of a ſpecial 
commiſſion from the owners of the ſeyeral franchiſes, and 
under the ſeal thereof; and not by the uſual commiſſion un- 
der the great ſeal of England. Hither alſo may be referred 
the courts of the cingue ports, or five moſt important havens, 
2s they formerly were eſteemed, in the kingdom; diz. 
Dover, Sandwich, Romney, Haſtings, and Hythe; to which 
Winchelſea and Rye have been ſince added: which have al- 
ſo ſimilar franchites in many reſpedꝭs (w) with the countics 
palatine, and particularly an excluſive juriſdiction (before the 
mayor and jurats of the ports) in which excluſive juriſdiction 
the king's ordinary writ does not run. A writ of error lies 
trom the mayor and jurats of each port to the lord warden of 
the cingue ports, in his court of Shepway; and from the 
court of Shepray to the king's bench (x). And ſo too a writ 
of error lies from all the other juriſdictions to the fame ſu- 
preme ccurt of judicature (y), as an enſign of ſuperiority re- 
ſerved to the crown at the original creation of the iranchiſes. 
And all prerogative writs (as thoſe of habeas corpus, prohibiti- 
on, certiorari, and mandamus) may iſſue for the ſame reaſon 
to all theſe exempt juriſdictions (2); becauſe the privilege, 
that the king's writ runs not, muſt be intended between party 
and party, for there can be no ſuch privilege againſt the 
king (a). 


(w) 1 Sid. 166. vis. Cz. 4 Inft. 38. 214. 418. 
(x) Jenk. 51, Dywerſite des courts, (2) 1 Sid. 91. | 

4. bank'le rey. 1 Sid. 356. (a) Cro. Jac. 543. 
()) Bro, Abr. ft. errer, 74. 101. Da- 


VIII. Tun 
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VIII. Tur ſtannary courts in Devonſhire and Cornwall, for 


the adminiſtration of juſtice among the tinners therein, are 
alſo courts of record, but of the ſame private and excluſive 
nature. They are held before the lord warden and his ſubſti- 
tutes, in virtue of a privilege granted to the workers in the 
tin- mines there, to ſue and be ſued only in their own courts, 
that they may not be drawn from their buſineſs which 1s highly 
profitable to the public, by attending their lawſuits in other 
courts (b). The privileges of the tinners are confirmed by a 
charter, 33 Edw. I. and fully expounded by a private ſtatute, 
50 Edw. III. which (c) has ſince been explained by a public 
act, 16 Car. I. c. 15. What relates to our preſent purpoſe 
is only this: that all tinners and labourers in and about the 
ſtannaries ſhall, during the time of their working therein 50. 
aa fide, be privileged from ſuits of other courts, and be only 
impleaded in the ſtannary court in all matters, excepting 
pleas of land, life, and member. No writ of error lies 
from hence to any court in Weſtminſter-hall ; as was agreed 
by all the judges (d).in 4 Jac. I. But an appeal lies from the 


ſteward of the court to the under- warden; and from him io 


the lord-warden; and thence to the privy council of the 
prince of Wales, as duke of Cornwall (e), when he hath had 
livery or inveſtiture of the fame (f). And from thence the 
appeal lies to the king himſelf, in the laſt reſort (g). 


IX. Tux ſeveral courts within the city of London (h), and 
other cities, boroughs, and corporations throughout the kingdom, 
held by preſcription, charter, or act of parliament, are alſo oi 
the ſame private and limited ſpecies. It would exceed the deſign 


(b) 4 Inſt. 232. | of error lies to the court of buſting, 


(e) See this at length in 4 Inſt, 232, before the mayor, recorder, and ſhe- 
(4) 4 Inft. 231. riffs; and from thence to juſtices a- 
(ec) 161d. 230. pointed by the king's commiſſion, who 
(f) 3 Bullt. 183. uſed to fit in the church of St. Mari 
(8) Doderidge hiſt. of Cornw. 94. le grand. (F. N. B. 32.) And fron 
(h) The chief of thoſe in London are the judgment of thoſe — * a writ 0! 
the /veriffs courts, holden before their error lies immediately to the houle 0! 
ward or Judge 3 3 from which a writ lords, 


and 
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and compaſs of our preſent enquiries, if I were to enter into a 


a particular detail of theſe,- and to examine the nature and ex- 
: tent of their ſeveral juriſdictions. It may in general be ſuffi- 
: cient to ſay ; that they aroſe originally from the favour of the 
: crown to thoſe particular diſtricts, wherein we find them 
0 erected, upon the ſame principle that hundred-courts, and 
b the like, were eftabliſhed; for the convenience of the inha- 
7 bitants, that they might proſecute their ſuits, and receive ju- 
T ſtice at home: that, for the moſt part, the courts at Weſt- - 
: minſter-hall have a concurrent juriſdiction with theſe, or elſe 
* a ſuperintendency over them (i): and that the proceedings, in 
18 theſe ſpecial courts, ought to be according to the courſe of the 
common law, unleſs otherwiſe ordered by parliament ; for 
he though the king may erect new courts, yet he cannot alter 
> the eſtabliſhed courſe of law. 
ng Burt there is one ſpecies of courts, conſtituted by act of 
lies | parliament, in the city of London and-other trading and po- 
ced pulous diſtricts, which in its proceedings fo varies from the 
the courſe of the common law, that it may deſerve a more parti- 
1 t0- cular conſideration. I mean the courts of requeſts, or courts 
the of conſcience, for the recovery of ſmall debts. The firſt of 
had theſe was eſtabliſhed in London, fo early as the reign of Hen- 
the ry the eighth, by an act of their common council; which 
however was certainly inſufficient for that purpoſe and illegal, 
all confirmed by ſtatute 3 Jac. I. c. 15. which has ſince been 
an explained and amended by ſtatute 14 Geo. II. c. 10. The 
* 1 onſtitution is this: two aldermen, and four commoners, ſit 
lo o vice a weck to hear all cauſes of debt not exceeding the va- 
cſign A ue of forty ſhillings; which they examine in a ſummary 
iſting, Y way, by the oath of the parties or other witneſſes, and make 
od be. uch order therein as is conſonant to equity and good conſci- 
* "cc. The time and expenſe of obtaining this ſummary re- 
72 res arc very inconſiderable, which make it a great benefit to 
writs! ade; and thereupon divers trading towns and other diſtrifts 
houle ot ave obtained acts of parliament, for eſtabliſhing in them 
* curts of conſcience upon nearly the ſame plan as that in the 


ty of London. 


: (i) Salk. 144. 263. | | 
* 9 III. 8 | F Tur 


82 Ee PRIVATE ; Book III. 


Tx anxious deſire, that has been 3 to obtain tlieſe 
ſeveral acts, proves clearly that the nation in general is trul; 
ſenſible of the great inconvenience, ariſing from the diſuſe of 
the antient county and hundred-courts ; wherein cauſes of this 
mall value were always formerly decided, with very little 
trouble and expenſe to the parties. But it is to be feared, 


that the general remedy which of late hath been principally 


applied to this inconvenience, (the erecting theſe new juriſ- 
dictions) may itſelf be attended in time with very" ill conſe- 
quences: as the method of proceeding therein is entirely in 
derogation of the common law ; as their large diſcretionary 
powers create a petty tyranny in a ſet of ſtanding commiſſion- 
ers; and as the diſuſe of the trial by jury may tend to eſtrange 
the minds of the people from that valuable prerogative of 
Engliſhmen, which has already been more than ſufficiently 
excluded in many inſtances. How much rather is it to be 
wiſhed, that the proceedings in the county and hundred- 

courts could again be revived, withcut burthening the free- 
holders with too frequent and tedious attendances; and at the 
ſame time removing the delays that have inſenſibly crept into 
their proceedings, and the power that either party have of 
transferring at pleaſure their ſuits to the courts at Weſtmin- 
ſter! Aud we may with ſatisfaction obſerve, that this expe- 

riment has been actually tried, and has ſucceeded in the po- 

pulous county of Middleſex ; which might ſerve as an exam- 
ple for others. For by ſtatute 23 Geo. II. c. 33. it is enaQ 

ed, 1. That a ſpecial county court ſhall be held, at leaſt once 

a month in every hundred of the county of Middleſex, by the 


county clerk. 2. That twelve freeholders of that huadre;, 43 
qualified to ſerve on jurics, and ſtruck by the ſheriff, ſhall « A 


ſummoned to appear at ſuch court by rotation; ſo as nor: 


ſhall be ſummoned oftener than once a year. 3. That in 


cauſes, not exceeding the value of torty ſhillings, the count: 
clerk and twelve ſuitors ſhall proceed in a ſummary way, e- 
mining the parties and witneſſes on oath, without the form- 
proceſs antiently uſed ; and ſhall make ſuch order therein as tic 
ſhall Judge agrecable lo conlcience. 4. That no plaints fhail 
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removed out of this court, by any proceſs whatſoever ; but the 
determination herein thall be final. 5. That if any action be 
brought in any of the ſuperior courts againſt a perſon reſident 
in Middleſex, for a debt or contract, upon the trial whereof 
the jury ſhall find leſs than 40s. damages, the plaintiff ſhall 
recover no coſts, but ſhall pay the detendant double coſts ; 
unlels upon ſome ſpecial circumſtances, to be certified by the 
judge who tried it. 6. Laſtly, a table of very moderate fees 
is preſcribed and ſet down in the act; which are not to be 
exceeded upon any account whatſoever. This is a plan en- 
tiecly agreeable to the conſtitution and genius of the nation : 
calculated to prevent a multitude of vexatious actions in the 
ſuperior courts, and at the ſame time to give honeſt creditors 
an opportunity of recovering ſmall fums; which now they 
are frequently deterred from by the expenſe of a ſuit at law: 
a plan which, in ſhort, wants only to be generally known, in 
order to its univerſal reception. 


X. THERE is vet another ſpecies of private courts, which J 


muſt not paſs over in ſilence : viz. the chancellor's courts in 


the two univerſities of England. Which two learned bodies 
enjoy the ſole juriſdiction, in excluſion of the king's courts, 
over all civil actions and ſuits whatſoever, where a ſcholar or 
privileged perſon is one of the parties; excepting in ſuch caſes 
where the right of freehold is concerned. And theſe by the 
univerſity charter they are at liberty to try and determine, 
either according to the common law of the land, or according 
to their own local cuſtoms, at their diſcretion: which has ge- 
nerally led them to catry on their proceſs in a courſe much 
conſormed to the civil law, for reaſons ſufficiently explained 
in a former volume (K). 


THEs privileges were granted, that the ſtudents might not 
be diſtracted from their ſtudies by legal proceſs from diſtant 
courts, and other forenſic avocations. And privileges of this 


kind arc of very high antiquity, being generally enjoyed by all 


(k) Vol. I. intred. 1. $. 
F 2 ſorcign 
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foreign univerſities as well as bur own, in conſequence (I ap- 


held to be invalid; for though the king might ere& new 
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prehend) of a conſtitution of the emperor Frederick, A. D. 
I158 (). But as to England in particular, the oldeſt charter 
that I have ſeen, containing this grant to the univerſity of 
Oxford was 28 Hen. III. A. D. 1244. And the ſame privi- 
leges were confirmed and enlarged by almoſt every ſucceed- 
ing prince, down to king Henry the eighth; in the four- 
teenth year of whoſe reign the largeſt and moſt extenſive 
charter of all was granted. One ſimilar to which was after- 
wards granted to Cambridge in the third year of queen Eliza- 
beth. But yet, notwithſtanding theſe charters, the privile- 
ges granted therein, of proceeding in a courſe different from the 
2 of the land, were of ſo high a nature, that they were 


courts, yet he ks not alter the courſe of law by his letters 
patent. Therefore in the reign of queen Elizabeth an act of 
parliament was obtained (m), confirming all the charters of 
the two univerſities, and thoſe of 14 Hen. VIII. and 3 Eliz. 
by name. Which Bleſſed af, as fir Edward Coke entitles it, 
(n) eſtabliſhed this high privilege without any doubt or oppoſi- 
tion (o): or, as fir Matthew Hale (p) very fully expreſſes the 
ſenſe of the common law and the operation of the act of par- 
liament, although king Henry the eighth, 14 A. R. ſui, 
ce granted to the univerſity a liberal charter, to proceed ac- 
* cording to the uſe of the univerſity; viz. by a courſe 
& much conformed to the civil law; yet that charter had 
© not been ſufficient to have warranted ſuch proceeding; 
& without the help of an act of parliament. And therefore 
in 13 Eliz. an act paſſed, whereby that charter was in el- 
ce fect enacted; and it is thereby that at this day they have 
& a kind cf civil law procedure, even in matters that are of 
ce themſelves of common law cognizance, where either of 
„the parties is * 8 | 
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Tr1s privilege, ſo far as it relates to civil cauſes, is exer- 
ciſed at Oxford in the chancellor's court; the judge of which 
is the vice-chancellor, his deputy, or aſſeſſor. From his 
ſentence an appeal lies to delegates appointed by the congre- 
gation; from thence to other delegates of the houſe of convo- 
cation; and if they all three concur in the ſame ſentence it 
is final, at leaſt by the ſtatutes of the univerſity (q), accord- 
ing to the rule of the civil law (r). But, if there be'any . 
cordance or variation in any of the three ſentences, an ap- 
peal lies in the laſt reſort to judges delegates, appointed by the 


crown under the great ſeal in chancery, 


I HAVE now gone through the ſeveral ſpecies of private, or 


ſpecial courts, of the greateſt note in the kingdom, inſtituted 


for the local redreſs of. private wrongs; and muſt, in the cloſe 
of all, make one general obſervation from ſir Edward Coke: 
J that theſe particular juriſdictions, derogating from the ge- 
neral juriſdiction of the courts of common law, are ever taken 


ſtrictly, and cannot be extended farther than the expreſs let- 


ter of their privileges will moſt explicitly warrant, 


(1) Tit. 21. F. 1g. :) 2 luſt, 48, 
n ann 


CHAPTER 
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CHAPTER THE SEVENTH. 


Or rn COGNIZANCE or PRIVATE WRONGS. 


E are now to proceed to the cognizance of private 

wrongs ; that is, to conſider in which of the vaſt 
variety of courts, mentioned in the three proceding chapters, 
every poſſible injury that can be offered to a man's perſon cr 
property is certain of meeting with redreſs. 


THE authority of the ſeveral courts of private and ſpecial 
juriſdiction, or of what wrongs ſuch courts have cognizance, 
was neceſſarily remarked as thoſe reſpective tribunals were 
enumerated; and therefore need not be here again repeated: 
which will confine our preſent enquiry to the cognizance of 
civil injuries in the ſeveral courts of public or general juriſ 
diction. And the order, in which I ſhall purſue this enqui- 
ry, will be by ſhewing; 1. What actions may be. brought, 
or what injuries remedied, in the eccleſiaſtical courts, 
2. What in the military. 3. What in the maritime. And 
4. What in the courts of common law. 


AND, with regard to the three firſt of theſe particulars, | 
muſt beg leave not ſo much to confider what hath at any time 
been claimed or pretended to belong to their juriſdiction, by the 
officers and judges of thoſe reſpective courts ; but what the com- 
mon law allows and permits to be ſo. For theſe eccentrical tri- 
bunals (which are principally guided by the rules of the imperial 
and canon laws) as they ſubſiſt and are admitted in England, not 


by 


Ch. 7. ; 
by any right of their own (a), but upon bare fufferanch and 


toleration from the municipal laws, muſt have recourſe to 


the laws of that country wherein they are thus adopted, to 
be informed how far their juriſdiction extends, or what cauſes 


are permitted, and what forbidden, to be diſcuſſed or drawn 
in queſtion before them. It matters not therefore what the 


pandects of Juſtinian, or the decretals of Gregory have or- 
dained. They are herg of no more intrinſic authority than 
the laws of Solon and Lycurgus : curious perhaps for their 


antiquity, reſpectable tor their equity, and frequently of ad- 


mirable ute in illuſtrating a point of hiſtory. Nor is it at all 


material in what light other nations may confider this matter 


of juriſdiction. Every nation muſt and will abide by its own 
municipal laws z which various accidents conſpire to render 
different in almoſt every country in Furope. We permit 
ſome kinds of ſuits to be of eccleſiaſtical cognizance, which 
other nations have reſerred entirely to the temporal courts; 
as concerning wills and ſucceſſions to inteſtates* chattels: and 


perhaps we may, in our turn, prohibit them from interfer- 


ing in ſome controverſies, which on the continent may be 
looked upon as merely ſpiritual. In ſhort, the common 
law of England is the one uniform rule to determine the ju- 
riſdiction of courts: and, if any tribunals whatſoever at- 
tempt to exceed the limits ſo preſcribed them, the King's 


courts of common law may and do prohibit them; and in 


tome caſes puniſh their judges (b). 


Havixe premiſed this general caution, I proceed now to 
conſider 


I. Tur wrongs or injuries cognizable by the eccleſiaſtical 
courts. I mean ſuch as are offered to privaze perſons or indivi- 
duals; which are cognizable by the eccleſiaſtical court, not for 
retormation of the offender himſelf or party injuring (pro ſalute 
animae, as immoralities in general are, when unconnected with 
private injurics) but ſuch as are there to be proſecuted for the 
ſake of the party iu ed, to make him a ſatisfaction and redreſs 


(a) See vol. I. introd, S. 1. (b) Hal. Hit, C. L c. 2. 
f F 4 for 
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for the damage which he has ſuſtained.” And theſe I ſhall re- 
duce under the three general heads; of cauſes pecuniary, 
cauſes matrimonial, and cauſes teſlamentary. 


1. PECUNIARY Cauſes, cognizable in the eccleſiaſtical 
courts, are ſuch as ariſe either from the withholding eccleſia- 
ſtical dues, or the doing or neglecting ſome act relating to the 
church, whereby ſome damage accrues to the plaintiff; to- 
wards obtaining a ſatisfaction for which he is permitted to in- 


ſtitute a ſuit in the ſpiritual court. 


Tux principal of theſe is the ſubtraction or withholding of 
tithes from the parſon or vicar, whether the former be a cler- 
gyman or a lay appropriator (c). But herein a diſtinction 
muſt be taken: for the eccleſiaſtical courts have no juriſdicti- 
on to try the right of tithes unleſs between ſpiritual perſons (d); 
but in ordinary caſes, between ſpiritual men and lay men, 
are only to compel the payment of them, when the right is 
not diſputed (e). By the ſtatute or rather writ (f) of circum- 
ſpecte agatis (g), it is declared that the court chriſtian ſhall 
not be prohibited from holding plea, * ſi rector petat verſus 
c parochianos oblationes et decimas debitas et confuetas:” fo 
that if any diſpute ariſes whether ſuch tithes be due and accu/- 
tomed, this cannot be determined in the eccleſiaſtical court, 
but before the king's courts of the common law ; as ſuch que- 
ſtion affects the temporal inheritance, and the determination 
muſt bind the real property. But where the right does not come 
into queſtion, but only the fact, whether or no the tithes allow- 
ed to be due be really ſubtracted or withdrawn, this is a tranſi- 
ent perſonal injury, for which the remedy may properly be had 
in the ſpiritual court; viz. the recovery of the tithes, or their 
equivalent. By ſtatute 2 & 3 Edw. VI. c. 13. it is enacted, that 
if any perſon ſhall carry off his praedial tithes (viz. of corn, hay, 
or the like) before the tenth part is duly ſer forth, or agreement 


(e) Stat. 32 Hen. VIII. c. 7. (f) See Barrington. 120. 3 Pryn, 
d) 2 Roll. Abr. 309, 310, Bro, Abr. Rec. 336. 

tz juriſdictien. 85. g) 13 Edw, I. ſt. 4, or rather, 9 
te) 2 Inſt, 364, 489, 490. Edw, II. 8 
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is made with the proprietor, or ſhall willingly. Vite his 
tithes of the ſame, or ſhall ſtop or hinder the proprietor of 
the tithes or his deputy from viewing or carrying them away ; 
ſuch offender ſhall pay double the value of the tithes, with 
coſts, to be recovered before the eccleſiaſtical judge, accord- 
ing to the king's eccleſiaſtical laws. By a former clauſe of the 
ſame ſtatute, the treble value of the tithes, ſo ſubtracted or 
withheld, may be ſued for in the temporal courts, which is 
equivalent to the double value to be ſued for in the eccleſiaſti- 
cal. For one may ſue for and recover in the eccleſiaſtical 
courts the tithes themſelves, or a recompenſe for them, b 

the antient law; to which the ſuit for the double value is ſu- 
peradded by the ſtatute. But as no ſuit lay in the temporal 
_ courts for the ſubtraction of tithes themſelves, therefore the 
ſtatute gave a treble forteiture, if ſued for there; in order to 
make the courſe of juſtice uniform, by giving the ſame re- 
paration in one court as in the other (h). However it now 
ſeldom happens that tithes are ſued for at all in the ſpiritual 
court; for if the defendant pleads any cuſtom, modus, com- 
poſition, or other matter whereby the right of tithing is called 
in queſtion, this takes it out of the juriſdiction of the eccleſi- 
aſtical judges: for the law will not ſuffer the exiſtence of 
ſuch a right to be decided by the ſentence of any ſingle, 
much leſs an eccleſiaſtical, judge; without the verdi& of a 
jury. But a more ſummary method than either of recovering 
ſmall tithes under the value of 40s. is given by ſtatute 7 & 8 
W. III. c. 6. by complaint to two juſtices of the peace: and, 
by another ſtatute of the ſame year (j), the ſame remedy is 
extended to all tithes withheld by quakers under the value of 
ten pounds, | 


AxnoTHER pecuniary injury, cognizable i in the ſpiritual 
courts, 1s the non-payment of other eccleſiaſtical dues to the 
clergy; aspenſions, mortuaries, compoſitions, offerings, and 
whatſoever falls under the denomination of ſurplice-fees, for 
marriages or other miniſterial offices of the church: all which 
injuries are redreſſed by a decree for their aQual payment, 


(b) 2 lat, 230. (j) e. 34. 
| | 7 : Beſides 
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Beſides which all offerings, oblations, and obventions, not 

excceding the value of 49s. may be recovered in a ſummary 
way, before two juſtices of the peace (i). But care muſt be 
taken that theſe are real and not imaginary dues; for, if they 
be contrary to the common law, a prohibition will iſſue out 
of the temporal courts to ſtop all ſuits concerning them, A; 
Where a fee was demanded by the miniſter of the pariſh for 
the baptiſm of a child, which was adminiſtred in another 

place (k); this, however authorized by the canon, is con- 
trary to common right: ſor of common right no fee is due 
to the miniſter even tor performing ſuch branches of his duty, 
and it can only be ſupported by a ſpecial cuſtom (i); but no 
cuſtom can ſupport the demand of a fee without performing 

oY them at all, | | 


For fees alſo, ſettled and acknowleged to be due to the 
officers of the eccleſiaſtical courts, a ſuit will lie therein: but 
not if the right of the fees is at all diſputable; for then it muſt 
be decided at the common law (m). It is alſo ſaid, that if a 
curate be licenced, and his falary appointed by the biſhop, 
and he be not paid, the curate hath a remedy in the eccleſi- 
aſtical court (n): but if he be not licenced, or hath no ſuch 
ſalary appointed, or hath made a ſpecial agreement with the 
rector, he muſt ſue for a ſatisfaction at common law (o); ei- 
ther by proving ſuch ſpecial agreement, or elſe by leaving it 
to a jury to give damages ypon a quantum meruit, that is, in 

_* conſideration of what he reaſonably deſer ved in proparion to 
the ſervice performed. 


UNDER this head of pecuniary injuries may alſo be redu- 
ced the ſeveral matters of ſpoliatien, dilapidations, and neglect 
of repairing the church and things thereunto belonging ; for 
which a ſatisfaction may be ſued for in the eccleſiaſtical court. 


SPOLIATION is an injury done by ane clerk or incumbent 
to another, in taking the fruits of his benefice without any right 


(i) Stat. 7 & 8 W. III. c,.6 (m) 1 Ventr. 165. 
(k) Salk, 332. (n) 1 Burn. eccl. law. 438. 
(1) id. 334. Lord Raym, 450. (o) 1 Freem, 70. 

1558. Fitzg. 55. | | 


thereunte, 


"Fs 
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mereunto, but under a pretended title. It is remedied by a 


decree to account for the profits ſo taken. This injury, when 
the jus patronatus or right of adyowſon doth not come in de- 
bate, is cognizable in the ſpiritual court : as if a patron firſt 
preſents A to a benefice, who 1s inſtituted and inducted there- 
to; and then, upon pretence of a vacancy, the ſame patron 
preſents B to the ſame living, and he alſo obtains inftitution 
and induction. Now if A diſputes the fact of the vacancy, 
then that clerk who is kept out of the profits of the living, 
which ever it be, may ſue the other in the ſpiritual court for 
ſpoliation, or taking the profits of his benefice. And it ſhall 
there be tried, whether the living were, or were not, va- 
cant; upon which the validity of the ſecond clerk's pretenſi- 
ons muſt depend (o). But if the right of patronage comes at 
all into diſpute, as if one patron preſented A, and another 
patron preſented B, there the eccleſiaſtical court hath no 
cognizance, provided the tithes ſued for amount to a fourth 
part of the value of the living, but may be prohibited at the 
inſtance of the patron by the king's writ of indicavit (p). So 
allo if a clerk, without any colour of title, ejects another 
from his parſonage, this injury muſt be redreſſed in the tem- 
,poral courts: for it depends upon no queſtion determinable 


W 


by the ſpiritual law, (as plurality of benefices or no plurality, 


vacancy or no vacancy) but is merely a civil injury. 


For dilapidations, which are a kind of eccleſiaſtical waſte, 
either voluntary, by pulling down; or permiſſive, by ſuffering 
the chancel, parſonage-houſe, and other buildings thereunto be- 
longing, to decay; an action alſo lies, either in the ſpiritual court 
by the canon law, or in the courts of common law (q): and 


it may be brought by the ſucceſſor againſt the predeceſſor, if 


living, or, if dead, then againſt his executors. It is alſo ſaid 
to be good cauſe of deprivation, if the biſhop, parſen, vicar, 
on other eccleſiaſtical perſon, dilapidates the buildings or cuts 
down timber growing on the patrimony of the church, unleſs 


(o) F. N. B. 36. F. N. B. 46. | 


(p) Circumſpecte agatis; 13 Edu. Cart. 224. 3 Lev. 268. 
J. ſt. 4. Artic, Cleri, £ Edw, i C. 2. ? (4) g 4 3 


for 


22 —— renee ——. — — 


„were the executor of his predeceſſor. And by ſtatute 14 


. 
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for neceſſary repairs (1): and that a writ of prohibition will 
alſo lie againſt him in the courts of common law (s). By 
ftatute 13 Eliz. c. 10. if any ſpiritual perſon makes over or 
alienates his goods with intent to defeat his ſucceſſors of their 
remedy for dilapidations, the ſucceſſor ſhall have ſuch reme- 
dy a againſt the alienee, in the eccleſiaſtical court, as if he 


Eliz. c. 11. all money recovered for dilapidations ſhall within 
two years be employed upon the buildings, in reſpect where- 
of it was recovered, on penalty of forfeiting double the va- 


luc to the crown. 


As to the neglect of reparations of the church, church-yard, 
and the like, the ſpiritual court has undoubted cognizance 
thereof (s); and a ſuit may be brought therein for non-pay- 
ment of a rate made by the church-wardens for that purpoſe. 
And theſe are the principal pecuniary injuries, which are 
cognizable, or for which ſuits my be inſtituted, in the ec. 
cleſiaſtical courts. 


2. MATRIMONIAL cauſes, or injuries reſpecting the rights 
of marriage, are another, and a, much more undiſturbed, 
branch of the eccleſiaſtical juriſdiction. Though, if we 
conſider marriages in the light of mere civil contracts, they 
do not ſeem to be properly of ſpiritual cognizance (t). But 
the Romaniſts having very early converted this contract into 
a holy ſacramental ordinance, the church of courſe took it 
under her protection, upon the diviſion of the two juriſdiQi- 
ons. And, in the hands of ſuch able politicians, it ſoon be- 


came an engine of great importance to the papal ſcheme of 
an univerſal monarchy over Chriſtendom. The numberleß 
canonical impediments that were invented, and occaſionally 
diſpenſed with, by the holy ſee, not only enriched the coffer 
of the church, but gave it a vaſt aſcendant over princes ol 
all denominations ; ; Whoſe marriages were ſanctified or repro- 
bated, their iſſue legitimated or baſtardized, and the ſucceſſion 
to their thrones eſtabliſhed or rendered proparious, according to 


(r) 1 Roll, Rep. 86. 11 Rep. 98. (s) Circumſpecte agatis. 5 Rep. 66. 
Godb. 289. (t) Warb, alliance. 173. 
(J) 3 Bulſtr. 158. 1 Roll. Rep. 338. 


* (he 
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ſand nice and difficult ſcruples, with which the clergy cr 


only be unravelled by theſe their ſpiritual guides. Yet, ab- 
ſtracted from this univerſal influence, which affords ſo good 
a reaſon for their conduct, one might otherwiſe be led to won- 
der, that the ſame authority, which enjoined the ſtricteſt 


judges in cauſes between man and wife. Theſe cauſes indeed, 


partly from the clerical method of treating them (v), ſoon 
became too groſs for the modeſty of a lay tribunal. And caules 
matrimonial are now ſo peculiatly eccleſiaſtical, that the 
temporal courts will never interfere in controverſies of this 
kind, unleſs in ſome particular cafes. As if the ſpiritual court 
do proceed to call a marriage in queſtion after the death of 
either of the parties; this the courts of common law will 
prohibit, becauſe it tends to baſtardize and diſinherit the iſſue; 
who cannot ſo well defend the marriage, as the parties them- 
ſelves, when both of them living, might have done (u). 


Or matrimonial cauſes, one of the firſt and principal is, 
I. Cauſa jadlitationis matrimonii ; when one. of the parties 
boaſts or gives out that he or ſhe is marricd to the other, 


enſue, On this ground the party injured may libel the other 
in the ſpiritual court; and, unleſs the defenCant undertakes 
and makes out a proof of the actual marriage, he or the 


of 15 enjoined perpetual filence upon that head; which is the 
& only remedy the eccleſiaſtical courts can give for this injury. 
ly 2. Another ſpecies of matrimonial cauſes, was when a party 
ers contracted to another brought a ſuit in the eccleſiaſtical 
; of 


of ſuch contract; but this branch of cauſes is now cut 
oft entirely by the a& for preventing clandeſtine marriages, 


(v) Some of the impureſt books, that jects of matrimony and divorce. 
te extant in any language, are thoſe (v) 2 Inſt. 614. 
'ittea by the popiſh clergy on the lube 


26 Geo. II. 


partly from the nature of the injuries complaitied of, and 


whereby a common reputation of their matrimony may 


court, to compel a celebration of the marriage in purſuance _ 


the humour or intereſt of the reigning pontiff : beſides a chou 


thoſe ages puzzled the underſtandings and loaded the con- 
ſciences of the inferior orders of the laity ; and which could 


celibacy to the prieſthood, ſhould think them the proper | 


\ 


N. 
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26 Geo. II. c. 33. which enacts, that for the future no ſuit 
| ſhall be had in any eccleſiaſtical court, to compel a celebration 


of marriage in facie eccleſiae, for or becauſe of any cntra# of 


matrimony whatſoever. 3. The ſuit for reſtitution of conjugal 
rights is alſo another ſpecies of matrimonial cauſes :. which is 


brought whenever either the huſband or wife is guilty of the 


injury of ſubtraction, or lives ſeparate from the other without 


any ſufficient reaſon; in which caſe the eccleſiaſtical juriſdic- 
tion will compel them to come together again, if either party 
be weak enough to deſire it, contrary to the inclination of 
the other. 4. Divorces alſo, of which and their ſeveral 
diſtinctions we treated at large in a former volume (w), are 
cauſes thoroughly matrimonial, and cognizable by the eccle- 
ſiaſtical judge. If it becomes improper, through ſome ſu- 
pervenient cauſe ariſing ex poſt facto, that the parties ſhould 
live together any longer; as through intolerable cruelty, 
adultery, a perpetual diſeaſe, and the like; this unfitneſs or 
inhability for the marriage ſtate may be looked upon as an 
injury to the ſuffering party; and for this the eccleſiaſtical law 
adminiſters the remedy of ſeparation, or a divorce a menſa 
et tboro. But if the caule exiſted previous to the marriage, 
and was ſuch a one as rendered the marriage unlawful 4 
initio, as conſanguinity, corporal imbccillity, or the like; 
in this caſe the law looks upon the marriage to have been 


always null and void, being contracted in fraudem legis, and 


decrees not only a ſeparation from bed and board, but a vin- 
eulo matrimonii itſelf. 5. The laſt ſpecies of matrimonial 
cauſes is a conſequence drawn from one of the ſpecies of 
divorce, that a menſa et tboro; which is the ſuit for alimony, 
a term which ſignifies maintenance: which ſuit the wife, in 
caſe of ſeparation, may have againſt her huſband, if he ne 
glects or refuſes to make her an allowance ſuitable to the 
- ſtation in life. This is an injury to the wife, and the cour 
chriſtian will redreſs it by aſſigning her a competent mainie4nc, 
and compelling the huſband by eccleſiaſtical cenſures to p i. 
But no alimony will be aſſigned in caſe of a divorce for adulte) 
on her part; for as that amounts to a forfeiture of her dont 
* 


(v) Book 1, ch. 15. 
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alter his death, it is alſo a ſufficient reaſon why ſhe ſhould By. 
be partaker of his eſtate when living. 


3 3. TESTAMENTARY cauſes are the only remaining ſpecies, 

3 belonging to the eccleſiaſtical juriidiction; which, as they arc © 
certainly of a mere temporal nature (x), may ſeem at firſt 
vicw a little oddly ranked among matters of a ſpiritual cogni- 
-ance. And indeed (as was in ſome degree obſerved in a for- 
mer volume) (y) they were originally cognizable in the Hing's 
courts of common law, viz. the county courts (2) ; and after- 
wards transferred to the juriſdiction of the church by the 
ſavour of the crown, as a natural conſequence of granting to 
the biſhops the adminiſtration of inteſtates* effects. 


Tuis ſpiritual juriſdiction of teſtamentary cauſes is a pe- 
culiar conſtitution of this iſland; for in almoſt all other (even 
in popiſh) countries all matters teſtamentary are of the juriſ- 
diction of the civil magiſtrate. And that this privilege is 
enjoyed by the clergy in England, not as a matter of eccle- 
Gaſtical right, but by the ſpecial favour and indulgence of 
the municipal law, and as it ſhouid ſeem by ſome public act of 

wa great council, is freely acknowleged by Lindewode, the 
ableſt canoniſt of the fifteenth century. Teſtamentary cauſes, 
he obſerves, belong to the eccleſiaſtical courts “ de conſuetudine 


: 

| | 4 « Angliae, et ſuper conſenſu regio et ſuorum procerum in talibus 
= ig conceſſo (a).” The ſame was, about a century 
| WS Þciorc, very openly profeſſed in a canon of archbiſhop Strat- 
of ; ford, viz. that adminiſtration of inteſtates goods was “ ab im 
0 6 er =o. ordinary, confenſu regio et magnatum regui 
1 Angliae (b). The conſtitutions of cardinal Othobon allo teſti- 
- tv, that this proviſion © im a praclatis cum abprobatione regis 
cM . et baronum dicitur emanaſſe (c).“ And archbiſhop Parker (d), 
un inqucen Llizabeth'stime, affirms in expreſs words, that originally 
ace, . : 3 | 
i eee eee, Oo tonal 
len 5 Hickes Diſſer. Ef iſtelar. pag. 8. (c) cap. 23.9 


(d) Sce 9 Rep. 38. 
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in matters teſtamentary ** non ullam habebant epiſcopi authori- 

ce tatem, praeter eam quam a rege acceptam referebant. Fus 

x 1 probandi non babebant : adminiſtrationis poteſlaten 
e cuique delegare non poterant.” : 


Ar what period of time the eccleſiaſtical juriſdiction of teſ- 
taments and inteſtacies began in England, is not aſcertained 
by any antient writer; and Lindewode (e) very fairly confeſ- 
les, © cujus regis temporibus hoc ordinatum ſit, non reperio.“ 
We find it indeed frequently aſſerted in our common law 
books, that it is but of Jate years that the church hath had the 
probate of wills (f). But this muſt only be underſtood to 
mean, that it had not always had this prerogative : for cer- 
tainly it is of very high antiquity. Lindewode, we have ſeen, 
declares that it was ab antiqus ; ” Stratford, in the reign of 
king Edward III. mentions it as“ ab lim ordinatum ;” and 
cardinal Othobon, in the 52 Hen. III. ſpeaks of it as an anti- 
ent tradition. Bratton holds it for clear law in the ſame 
reign of Henry III. that matters teſtamentary belonged to the 
ſpiritual court (g). And, yet earlier, the diſpoſition of inteſ- 
tates goods per viſum eccleſiae”” was one of the articles con- 
firmed to the prelates by king John's magna carta (h). Mat- 
thew Paris alſo informs us, that king Richard I. ordained in 
Normandy, ** quod diſtributio rerum quae in teſtamento relin- 
e guuntur autoritate eccleſiae ſiet. And even this ordinance, 
of king Richard, was only an introduction of the ſame law 
into his ducal dominions, which before prevailed in this king- 
dom: for in the reign of his father Henry II. Glanvil is ex- 
preſs, that . i quis aliquid dixerit contra teſtamentum, placitum i 
<« i ud in curia chriſtianitatis audiri debet et terminari (i).“ 
And the Scots book called regiam majeſtatem agrees n 
with Glanvil in this point (x). 


IT appears that the foreign clergy were pretty early ambitious 
of this branch of power : but their attempts to aſſume it. on the 


(e) Fel. 263. (ge) JL. 5. de exceptionibus, c. 10. 
(f) Fitz. . tit. teſtament. pl. 4. (h) Cap. 27. edit, Oxen, 


2 Roll. Abr. 217, 9 Rep. 37. Vaugh, (i) J. 7. c. 8. 
207. : (Kk) J. 3. c. 38. : 
conti- 
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continent were effeQtually curbèd by the edict of the emperor 
Juſtin (1), which reſtrained the inſinuation or probate of 
teſtaments (as formerly) to the office of the magiſter cenſus - 
for which the emperor ſubjoins this reaſon ; “ abſurdum etenim 
« cericis eſt, immo etiam opprobrioſum, ft peritos ſe velint 
« oftendere diſceptationum eſſe forenſium. But afterwards by 
the canon law (m) it was allowed, that the biſhop might com- 
pel by eccleſiaſtical cenſures the performance of a bequeſt to 
pious uſes. And therefore, that being conſidered as a cauſe 
quae ſecundum canones et epiſcopales leges ad regimen animarum 
pertinuit, it fell within the juriſdiction of the ſpiritual courts 
by the expreſs words of the charter of king William I. which 
ſeparated thoſe courts from the temporal. And afterwards, 
when king Henry I. by his coronation-charter direQed, that 
the goods of an inteſtate ſhould be divided for the good of 
his ſoul (n), this made all inteſtacies immediately ſpiritual 
cauſes, as much as a legacy to pious uſes had been before. 
This therefore, we may probably conjecture, was the aera 
referred to by Stratford and Othobon, when the king by the 
advice of the prelates, and with the content of his barons, 
inveſted the church with this privilege. And accordingly in 
king Stephen's charter it is provided, that the goods of an in- 
teſtate eccleſiaſtic ſhall be diſtributed pro ſalute animae ejus, 
eccleſiae confilio (0) ; which latter words are equivalent to per 
wviſum eccleſiae in the great charter of king John before-men- 
tioned. And the Danes and Swedes (who received the rudi- 
ments of chriſtianity and eccleſiaſtical diicipline from En- 
gland about the beginning of the tu alfth century) have thence 
alſo adopted the ſpiritual cognizance of inteſtacics, teſtaments, 
and legacics (p). 


Tarts juriſdiction, we have ſeen, is principally exerciſed with 
us in the conſiſtory courts of every dioceſan biſhop, and in the 


(1) Cad. 1. 3. 41. ejus, cam pro anima ejus dividant, ficut 
(m]! Decretal. 3. 26. 17. Gilb. Rep. eis melrus vum fuer. t. (Teal Reffens, 
ze 4. 208. 6. 434. . 5$8:} 


(u) & quis berenum ſeu khiminum (0) Loid Lyttelt. Hen II. vol. t. 
er um—pecunman ſuum nn dederit £36. Hearne ad Gul. N:ubr 7ri. 
dare d:iſp:juerii, uxer ſua, ive (p) Stiernhock, de jure Sucen. J. 3. 6. 


bei, aut parentes «t legitim hemines 8. 
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prerogative court of the metropolitan, originally; and in the 
arches court and court of delegates by way of appeal. It is 
diviſible into three branches; the probate of wills, the grant - 
ing of adminiſtrations, and the ſuing for legacies. The 
two former of which, when no oppoſition is made, are grant- 
ed merely ex officio et debito juſtitiae, and are then the object 
of what is called the voluntary, and not the contentious juriſ- 
dition. But when a caveat is entered againſt proving the 
will, or granting adminiſtration, and a ſuit thereupon follows, 
to determine either the validity of the teſtament, or who 
hath a right to the adminiſtration ; this claim and obſtruction 
by the adverſe party are an injury to the party entitled, ang 
as ſuch are remedied by the ſentence of the ſpiritual court, 
either by eſtabliſhing the will or granting the adminiſtration, 
Subtraction, the withholding or detaining, of legacies is alſo 
ſill more apparently injurious, by depriving the legatees of 
that right, with which the laws of the land, and the will of 
the deceaſed have inveſted them: and therefore, as a conſe- 
quential part of teſtamentary juriſdiction, the ſpiritual court 
adminiſters redreſs herein, by compelling the executor to'pay 
them. But in this laſt caſe the courts of equity exerciſe : 
concurrent juriſdiction with the eccleſiaſtical courts, as inci- 
dent to ſome other ſpecies of relief prayed by the complainant: 
as to compel the executor to account for the teſtator's effeds, 


or aſſent to the legacy, or the like. For, as it is beneath the | 


dignity of the king's courts to be merely ancillary to other 
inferior juriſdictions, the cauſe, when once brought there, 
receives there allo its tull determination. 


THESE are the principal injuries, for which the pam 
grieved either muſt, or may, ſeek his remedy in the ſpiritud 
courts, But before I entirely diſmiſs this head, it may notb: 
improper to add a ſhort word concerning the method of procert 
ing in theſe tribunals, with regard to the redreſs of injuries. 


IT muſt (in the firſt place) be acknowleged, to the honour 


the ſpiritual courts, that though they continue to this day u 
| | abs decide 
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decide many queſtions which are properly of temporal cogni- 


zance, yet juſtice is in general fo ably and impartially admi- 
niſtred in thoſe tribunals, (eſpecially of the ſuperior kind) and 
the boundaries of their power are now ſo well known and 
eſtabliſhed, that no material inconvenience at preſent ariſes 
from this juriſdiction ſtill continuing in the antient chanel. 
And, ſhould an alteration be attempted, great confuſion would 
probably ariſe, in overturning long eſtabliſhed forms, and 


' new-modelling a courſe of proceedings that has now prevailed 


for ſeven centuries. | 


Tux eſtabliſhment of the civil law proceſs in all the eccle- 
ſiaſtical courts was indeed a maſterpiece of papal diſcernment, 
as it made a coalition impracticable between them and the na- 
tional tribunals, without manifeſt inconvenience and hazard. 
And this conſideration had undoubtedly its weight in cauſing | 
this meaſure to be adopted, though many other cauſes concur- 
red. The time when the pandects of Juſtinian were diſcovered 


afreſh and reſcued from the duſt of antiquity, the eagerneſs 
with which they were ſtudicd by the popiſh eccleſiaſtics, and 


the conſequent diſſenſions between the clergy and the laity of 
England, have formerly (q) been ſpoken to at large. I ſhall 
only now remark upon thoſe collections, that their being writ- 
ten in the Latin tongue, and referring to much to the will of 
the prince and his delegated officers of juſtice, ſufficiently 
recoramended them to the court of Rome, excluſive of their 


- intrinſic merit. To keep the laity in the darkeſt ignorance, 


and to monopolize the little ſcience, which then exiſted, en- 
tirely among the monkiſh clergy, were deep-rooted principles 
of papal policy. And, as the biſhops of Rome affected in 
all points to mimic the imperial grandeur, as the ſpiritual 


prerogatives were moulded on the pattern of the temporal, ſo 


the canon law proceſs was formed on the model of the civil law : 
the prelates embracing with the utmoſt ardor a method of ju- 
dicial proceedings, which was carried on in a language un- 
known tothe bulk of the people, which baniſhed the intervention 


(q) Vol. I. in rod. F. 1. 
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of a jury (that bulwark of Gothic liberty) and which _ 
an arbitrary power of deciſion in the breaſt of a ſingle man. 


Tux proceedings in the eccleſiaſtical conrts are therefore 
regulated according to the practice of the civil and canon 
. laws ; or rather according to a mixture of both, corrected and 
new-modelled by their own particular uſages, and the inter- 
poſition of the courts of common law. For, if the proceed- 
ings in the ſpiritual court be ever ſo regularly conſonant to the 
rules of the Roman law, yet if they be maniſeſtly repugnant 
to the fundamental maxims of the municipal laws, to which 
upon principles of ſound policy the eccleſiaſtical proceſs 
ought in every ſtate to conform (r) ; (as if they require two 
witneſſes to prove a fact, where one will ſuffice at common 
law) in ſuch caſes a prohibition will be awarded againſt them 
(s). But, under theſe reſtrictions, their ordinary courſe of 
proceeding is; firſt, by citation, to call the party injuring be- 
fore them. Then by /ibel, libellus, a little book, or by arti- 
cles drawn out in a formal allegation, to ſet forth the com- 
plainant's ground of complaint. To this ſucceeds the defen- 
dant's anſwer upon oath; when, if he denies or extenuates 
the charge, they proceed to proofs by witneſſes examined, and 
their depoſitions taken down in writing, by an officer of the 
court. If the defendant has any circumſtances to offer in his 
defence, he muſt alſo propound them in what is called his 
defenſrve allegation, to which he is entitled in his turn to the 
plaintiff's anſwer upon oath, and may from thence proceed to 
proofs as well as his antagoniſt, The canonical doctrine of 
purgation, whereby the parties were obliged to anſwer upon 
oath to any matter, however criminal, that might be objeQ- 
ed againſt them, (though long ago overruled in the court 
of chancery, the genius of the Engliſh law having broken 
through the bondage impoſed on it by its clerical chancellors, 
and aſſerted the doctrines of judicial as well as civil liberty) 
continued till the middle of the laſt century to be upheld by the 
ſpiritual courts ; when the legiſlature was obliged to inter- 
poie, to teach them a leſſon of ſimilar moderation. By the 


(r) Warb. alliance, 17g. (s) 2 Roll. Abr. 300, 302. 
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ſtatute of 13 Car. II. c. 12. it is enacted, that it ſhall not be 
lawful for any biſnop or eccleſiaſtical judge, to tender or admi- 
niſter to any perſon whatſoever, the oath uſually called the 
cath ex officio, or any other oath whereby he may be compelled 
to confeſs, accuſe, or purge himſelf of any criminal matter or 
thing, whereby he may be liable to any cenſure or puniſhment. 

When all the pleadings and proots are concluded, they are re- 
ferred tothe conſideration, not of a jury, but of a ſingle judge; 

who takes information by hearing advocates on both ſides, and 
thereupon forms, his interlocutory decree or definitive ſentence at 
his own diſcretion; from which there generally lies an appeal, in 
the ſeveral ſtages mentioned in a former chapter (t); though, 
if the ſame be not appealed from in fiſteen days, it is final, by 
the ſtatute 25 Hen. VIII. c. 19. 


Bur the point in which theſe juriſdictions are the moſt de- 
fective, is that of enforcing their ſentences when pronounced; 
tor which they have no other proceſs, but that of excommunicati- 
on: which is deſcribed (u) to be twofold; the lefs, and the great- 
er excommunication, The leſs is an e cenſure, x- 
cluding the party from the participation of the ſacraments: the 
greater proceeds farther, and excludes him not only from theſe 
but alſo from the company of all chriſtiars. But, if the judge 
of any ſpiritual court excommunicates a man for a cauſe of 
which he hath not the legal cognizance, the party may have 
an action againſt him at common law, and he is. alſo liable to 
be indicted at the ſuit of the king (w). 


Hr AVY as the penalty of excommunication is, conſidered 
in a ſerious light, there are, notwithſtanding, many obſtinate 
or profligate men, who would deſpiſe the brutum fulmen of 
mere eccleſiaſtical cenſures, eſpecially when pronounced by a 
petty ſurrogate in the country, for railing or contumelious 
words, for. non-payment of fees, or coſts, or for other trivial 
cauſe, The common law therefore compaſſionately ſteps in to 


(t) Chap. 8. 6 (W) 2 laſt. 623. 
(%) Co. Lit133, e | ; 
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their aid, and kindly lends a ſupporting hand to an otherwiſe 
tottering authority. Imitating herein the policy of our Britiſh 
anceſtors, among whom, according to Caeſar (x), whoever 
were interdicted by the Druids from their ſacrifices, “ in nu- 
nero impiorum ac ſceleratorum habentur : ab iis omnes decedunt, 
& aditum eorum ſermonemque defugiunt, ne quid ex contagione in- 
te commod; accipiant : neque iis petentibus jus redditur, neque bonos 
& ullus communicatur.”” And ſo with us by the common law an 
excommunicated perſon is diſabled to do any a&, that is requi- 
red to be done by one that is probus et legalis homo, He cannot 
ſerve upon juries, cannot be a witneſs in any court, and, which, 
is the worſt of all, cannot bring an action, either real or perſonal, 
to recover lands or money due to him (y). Nor is this the whole: 
for if, within forty days after the ſentence has been publiſhed in 
the church, the offender does not ſubmit and abide by the ſen- 
tence of the ſpiritual court, the biſhop may certify ſuch con- 
tempt to the king in chancery. Upon which there iſſues out a 
writ to the ſheriff of the county, called from the biſhop's certifi- 
cate, a ſegnificavit; or from its effect a writ de excommunicats 
capiendo: and the ſheriff ſhall thereupon take the offender, and 
impriſon him in the county goal, till he is reconciled to the 
church, and ſuch reconciliation certified by the biſhop; upon 
which another writ, de excommunicato deliberando, iſſues out of 
chancery to deliver andreleaſehim (z). 'Thisproceſs ſeems found- 
ed onthe charter ofſeparation (ſo often referredto) of William the 
conqueror. ** S; aliguis per ſuperbiam elatus ad juſtitiam epiſcopa- 
& Jem venire noluerit, vocetur ſemel, ſecunds, et tertio : quod ſi nec 
& fic ad emendationem venerit, excommunicetur ; et, ſi opus fuerit, 
& ad hoc vindicandum fortitude et juſtitia regis ſive vicecomitis ad- 
« hjbeatur. And in caſe of ſubtraction of tithes, a more ſum- 
mary and expeditious aſſiſtance is given by the ſtatutes of 27 
Hen. VIII. c. 20. and 32 Hen. VIII. c. 7. which enaQ, that 
upon complaint of any contempt or miſbehaviour to the ec- 
cleſiaſtical judge by the defendant in any ſuit for tithes, 
any privy counſellor or any two juſtices of the peace (of, 


(x) De bell» Gall. 1, 6. (z) F. N. B. 62, 
(y) Liu. §. 201. 
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in caſe of diſobedience to a definitive ſentence, any two juſti- 
ces of the peace) may commit the party topriſon without bail or 
mainprize, till he enters into a recognizance with ſufficient 
ſureties to give due obedience to the proceſs and ſentence of 
the court, Theſe timely aids, which the common and ſtatute 
law have lent to the eccleſiaſtical juriſdiction, may ſerve to re- 
fute that groundleſs notion which ſome are too apt to entertain, 
that the courts of Weſtminſter-hall are at open variance with 
thoſe at doctors' commons. It is true that they are ſometimes. 
obliged to ule a parental authority, in correcting the exceſſes 
of theſe interior courts, and keeping them within their legal 
bounds; but, on the other hand, they afford them a parental 
- aſſiſtance, in repreſſing the inſolence of contumacious delin- 
quents, and reſcuing their juriſdiction from that contempt, 
which for want of ſufficient compulſive powers would otherwiſe 
be ſure to attend it. 5 | 


II. I am next to conſider the injuries cognizable in the court 
military, or court of chivalry. The juriſdiction of which is de- 
Clared by ſtatute 13 Ric, II, c. 2. to be this; “ that it hath cog- 
*© nizance of contracts touching deeds of arms and of war, out 
&« of the realm, and alſo of things which touch war within the 
& realm, which cannot be determined or diſcuſſed by the com- 
mon law; together with other uſages and cuſtoms to the ſame 
* matters appertaining,” So that wherever the common law 
can give redreſs, this court hath no juriſdiction: which has 
thrown it entirely out of uſe as to the matter of contracts, all 
ſuch being uſually cognizable in the courts of Weſtmunſter-pall, 
if not directly, at leaſt by fiction of law: as if a contract be 
made at Gibraltar, the plaintiff may ſuppoſe it made at North- 
ampton for the locality, or place of making it, is of no conſe- 
quence with regard to the validity of the contract. 


Tur words, © other uſages and cuſtoms,” ſupport the claim 
of this court, 1. 'To give relief to ſuch of the nobility and gen- 
try as think themſelyes aggrieved in matters of honour; and 
3. To keep up che diſtinction of degrees and quality, Whence 

G 4 it 


104 PRIVATE Book III. 
it follows, that the civil juriſdiction of this court of chivalry is 
principally in two points; the redreſſing injuries of honour, 
and correcting encroachments in matters of coat-armour, 
precedency, and other diſtinQions of families, 


As a court of honour, it is to give ſatisfaction to all ſuch as 
are aggrieved in that point; a point of a nature ſp nice and de- 
licate, that its wrongs and injuries eſcape the notice of the 
common law, and yet are fit to be redreſſed ſomewhere. Such, 
for inſtance, as calling a man coward, or giving him the ye; 
for which, as they are productive of no immediate damage to 
his perſon or property, no action will lie in the courts at 
Weſtminſter: and yet they are ſuch injuries as will prompt 
every man of ſpirit to demand ſome honourable amends, 
which by the antient law of the land was appointed to be given 
in the court of chivalry (a). But modern reſolutions have de- 
termined, that how much ſoever ſuch a juriſdiction may be 
expedient, yet no action for words will lie at preſent therein bj. 
Ard it hath always been moſt clearly holden (c), that as this 
court cannot meddle with any thing determinable by the com- 
mon law, it therefore can give no pecuniary ſatisfaction or 
damages; inaſmuch as the quantity and determination there- 
of is ever of common law cognizance. And therefore this 
court of chivalry can at moſt order reparation in point of 
honour; as, to compel the defendant mendacium ſibi ipſi impo- 
nere, or to take the lie that he has given upon himſelf, or to 
make ſuch other ſubmiſſion as the laws of honour may require 
(d). Neither can this court, as to the point of reparation in 
honour, hold plea of any ſuch word, or thing, wherein the 
party 1s relieved by the courts of the common law. As if a 
man gives another a blow, or calls him thief or murderer; for 
in both theſe caſes the common law has pointed out his pro- 
per remedy by action. 
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As to the other point of its civil juriſdi tion, the redreſſing 
of incroachments and uſurpations in matters of heraldry and 


Coat-armour; it is the buſineſs of this court, according to ſir 


Matthew Hale, to adjuſt the right of armorial enſigns, bearings, 
creſts, ſupporters, pennons, &c. and alſo rights of place or 
precedence, where the king's patent or act of parliament 


- (which cannot be overruled by this court) haye not already 


determined it. 


Tux proceedings in this court are by petition, in a ſum- 
mary way; and the trial not by a jury of twelve men, but by 
witneſſes, or by combat (e). But as it cannot impriſon, not 
being a court of record, and as by the reſolution of the ſuperior 
courts it is now confined to ſo narrow and reſtrained a juriſ- 
diction, it has fallen into contempt and diſuſe, The mar- 
ſhalling of coat-armour, which was formerly the pride and 
ſtudy of all the beſt families in the kingdom, is now greatly 
diſregarded; and has fallen into the hands of certain officers 
and attendants upon this court, called heralds, who conſider 
it only as a matter of lucre and not of juſtice: whereby ſuch 
falſity and confuſion have crept into their records, (which 
ought to be the ſtanding evidence of families, deſcents, and 


coat-armour) that, though formerly ſome credit has been paid 


to their teſtimony, now even their common ſeal will not be 
received as evidence in any court of juſtice in the kingdom (f). 
But their original viſitation-books, compiled when progreſſes 
were ſolemnly and regularly made into every part of the 
kingdom, to enquire into the ſtate of familics, and to regiſter 
ſuch marriages and deſcents as were verified to them upon oath, 


are allowed to be good evidence of pedigrees (g) And it is 


much to be wiſhed, that this praCtice of viſitation at certain pe- 


' riods were revived; for the failure of inquiſitions poſt mortem, 


by the abolition of military tenures, combined with the negli- 
gence of the heralds in omitting their uſual progreſſes, has ren- 
dered the proof of a modern deſcent, for the recovery of an eſ- 


(e) Co. Lit: 261. 


N (s) Comb, 63. 
(f) Roll. Abr. 686, 2 Jon, 223. 
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tate or ſucceſſion to a title of honour, more difficult than that 
of an antient. This will be indeed remedied for the future, 
with reſpect to claims of peerage, by a late ſtanding order (h) 
of the houſe of lords: directing the heralds to take exact ac- 
counts and preſer ve regular entries of all peers and peereſſes of 
England, and their reſpective deſcendants; and that an exact 
pedigree of each peer and his family ſhall, on the day of his 
firſt admiſſion, be delivered to the houſe by garter, the princi- 
pal king at arms. But the general inconvenience, affecting 
more private ſucceſſions, ſtill continues without a remedy. 


HI. Ix j uRIESs cognizable by the courts maritime, or admi- 
ralty courts, are the next object of our enquiries. Theſe courts 
have juriſdiction and power to try and determine all maritime 
cauſes; or ſuch injuries, which, though they are in their nature 
of common law cognizance, yet being committed on the high 
ſeas, out of the reach of our ordinary courts of juſtice, are 
therefore to be remedied in a peculiar court of their own, 
All admiralty cauſes muſt be therefore cauſes ariſing wholly 
upon the ſea, and not within the precincts of any county (jj 
For the ſtatute 13 Ric, II. c. 5. directs that the admiral and 
his deputy ſhall not meddle with any thing, but only 
things done upon the ſea; and the ſtatute 15 Ric. II, c. 3. de- 
clares that the court of the admiral] hath no manner of cog- 
nizance of any contract, or of any other thing, done with- 
in the body of any county, either by land or by water; 
nor of any. wreck of the ſea; for that muſt be caſt on 
land before it becomes a wreck (i). But it is otherwiſe of 
things flotſam, jetſam, and ligan;z; for over them the admiral 
hath juriſdiction, as they are in and upon the ſea (K). If part of 
any contract, or other cauſe of action, doth ariſe upon the ſea, 
and part upon the land, the common law excludes the admiralty 
court from its juriſdiQtion; for, part belonging properly to one 
cognizanceand part to another, the commonor general law takes 
placeofthe particular (|). Therefore though pure maritime acquis 


(h) 11 May, 1767. (k) s Rep. 106. 
(j) Co. Litt. 260. Hob, 7g. (1) Co, Liu. 261. 
(i) See book I. ch. 8. | 
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Gtions, which are earned and become due on the high ſeas, 
as ſeamens' wages, are one proper object of the admiralty ju- 
riſdiction, even though the contract for them be made upon 
land (m); yet, in general, if there be a contract made in | 
England and to be executed upon the ſeas, as a charterparty or 
covenant that a ſhip ſhall ſail to Jamaica, or ſhall be in ſuch a 
latitude by ſuch a day; or a contract made upon the ſea to be 
performed 1n England, as a bond made on ſhipboard to pay 
money in London, or thelike ; theſe kind of mixed contracts 
belong not to the admiralty juriſdiction, but to the courts of 
common law (n). And indeed it hath been farther holden, 
that the admiralty court cannot hold plea of any contract un- 
der {cal (o). 


Axp alſo, as the courts of common law have obtained 2 
concurrent juriſdiction with the court of admiralty with re- 
gard to foreign contracts, by ſuppoſing them made in En- 
gland; ſo it is no uncommon thing ſor a plaintiff to feign 
that a contract, really made at ſea, was made at the royal 
exchange, or other inland place, in order to draw the cogni- 
zance of the ſuit from the courts of admiralty to thoſe f 
Weſtminſter-hall (q). This the civilians exclaim againſt loud- 
1, as inequitable and abſurd; and fir Thomas Ridley (q) 
. AS hath very gravely proved it to be impoſſible, for the ſhip in 
- A which ſuch cauſe of action ariſes to be really at the royal ex- 
change in Cornhill. But our lawyers juſtify this fiction, by 
n alleging as before, that the locality of ſuch contracts is not at 

aal eſſential to the merits of them: and that learned civilian 
e himſelf ſeems to have forgotten how much ſuch fictions are 
of adopted and encouraged in the Roman law: that a ſon killed 
ea, in battle is ſuppoſed to live for ever for the bencfit of his 
parents (r); and that, by the fiction of peſſliminium and the 
one Lex cornelia, captives, when freed from bondage, were held 
kes to have never been priſoners (s), and ſuch as died in captivity 
my KEE ſuppoſed to have died in their own country (t). 

| (m) 1 Ventr, 146, | 


(n) Hob, 12. Hal, Hiſt, C. L. 33, F. 3- 
(% Hob. 212. FIT 45 Infl. 1. tit 25. | 
le) 4 laſt, 134, (s) FF. 49. 15. 12.4. 6. | | 

| (t) HF. 49. 15. 18. 5 


(q) View of the civil law, b. 3. p. 1. 
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WHERE the admiral's court hath not original juriſdiction 
of the cauſe, though there ſhould ariſe in it a queſtion that is 


proper for the cognizance of that court, yet that doth not 


alter nor take away the excluſive juriſdiction of the common 
law (v). And ſo, vice verſa, if it hath juriſdiction of the 
original, it hath alſo juriſdiction of all conſequential queſti- 
ons, though properly determinable at common law (u). 
Whereſore, among other reaſons, a ſuit for beaconage of a 
beacon ſtanding on a rock in the ſea may be brought in the 

court of admiralty, the admiral having an original juriſdiction 
over beacons (). Incaſe of prizes alſo in time of war, be- 
tween our own nation and another, or between two other 
nations, which are taken at ſea, and brought into our ports, 
the courts of admiralty have an undiſturbed and excluſive 
juriſdi tion to determine the ſame according to the law of nati- 
ons (x). 


Tux proceedings of the courts of admiralty bear much 
reſemblance to thoſe of the civil law, but are not entirely 
founded thereon: and they likewiſe adopt and make uſe of 
other laws, as occaſion requires; ſuch as the Rhodian lay, 
and the laws of Oleron (y). For the law of England, as has 
frequently been obſerved, doth not acknowlege or pay any 
deference to the civil law conſidered as ſuch ; but merely per- 
mits its uſe in ſuch caſes where it judges its determinations 
equitable, and therefore blends it, in the preſent inſtance, 
with other marine laws: the whole being corrected, altered, 
and amended by acts of parliament and common uſage; ſo 
that out of this compoſition a body of juriſprudence is ex- 
tracted, which owes its authority only to its reception here, 
by conſent of the crown and people. The firſt proceſs in 
theſe courts is frequently by arreſt of the defendant's perſon 
(z) ; and they alſo take recognizances or ſtipulation of certain 
fidejuſſors in the nature of bail (a), and in caſe of default may 


(v) Comb. 462. (y) Hale, Hiſt, C. L. 36. Co. Liu. 
(u) 13 Rep. 53. 1 Lev. 28. Hard, 11. N 
183. : (z) Clerke prax. cur. adm. F. 13. 
(W) 1 Sid. 158. (a) /6id. F.11. 1 Roll. Abr. 531 
(x) 2 Show. 232, Corb, 474. Raym, 78. Lord Raym. 1286. 
| impriſcn 
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impriſon both them and their principal (b). They may alto 


fine and impriſon for a contempt in the face of the court (c). 


And all this is RR by immemorial uſage, grounded on 
the neceſſity of ſupporting a juriſdiction fo extenſive (d); 
though oppoſite to the uſual doctrines of the common law: 
theſe being no courts of record, becauſe in general their pro- 
ceſs is much conformed to that of the civil law (e). 


IV. I am next to conſider ſuch injuries as are cognizable 
py the courts of the common law. And herein I ſhall for the 
preſent only remark, that all poſſible injuries whatſoever, 
that do not fall within the cognizance of either the ecclefiaſti- 
cal, military, or maritime tribunals, are for that very rea- 
ſon within the cognizance of the common law courts of ju- 
ſtice. For it is a ſettled and invariable principle in the laws 
of England, that every right when with-held muſt have a 
remedy, and every injury its proper redreſs. 'The definiti- 
on and explication of theſe numerous injuries, and their re- 
ſpective legal remedies, will employ our attention for many 
ſubſequent chapters. But, before we conclude the preſent, 
I ſhall juſt mention two ſpecies of injuries, which will pro- 
perly fall now within our immediate conſideration: and 
which are, either when juſtice is delayed by an inferior 
court that has proper cognizance of the cauſe; or, when 
ſuch inferior court takes upon itſelf to examine a cauſe and 
decide the merits without a legal authority. 


1. Tux firſt of theſe injuries, refuſal or negleCt of juſtice, is 
remedied either by writ of procedends, or of mandamus. A writ 
of procedendo ad judicium, iſſues out of the court of chancery, 
where judges of any court do delay the parties; for that they 
will not give judgment, either on the one fide or on the other, - 
when they ought ſo to do. In this cafe a writ of procedendo ſhall 
be awarded, commanding them in the king's name to proceed to 
judgment; but without ſpecifying any particular judgment, for 
b . | | 
Wy A 10 Rn —— errer. 177. 

(e) 1 Ventr. 1. 


that 


moſt extenſively remedial nature: and may be iſſued in ſome 
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chat (if erroneous) may be ſet aſide in the courſe of appeal, or 
by writ of error or falſe judgment: and, upon farther neglect 
or refuſal, the judges of the inferior court may be puniſhed 
for their contempt, by writ of attachment returnable in the 
king's bench or common pleas (f). 


A wRriT of mandamus is, in general, a command iſſuing 
in the king's name from the court of king's bench, and di- 
rected to any perſon, corporation, or inferior court of judi- 
cature, within the king's dominions; requiring them to do 
ſome particular thing therein ſpecified, which appertains to 
their office and duty, and which the court of king's bench 
has previouſly determined, or at leaſt ſuppoſes, to be conſo- 
nant to right and juſtice, It is a high prerogative writ, of a 


caſes where the injured party has alſo another more tedious | 
method of redreſs, as in the caſe of admiſſion or reſtitution to 
an office; but it iſſues in all caſes where the party hath a 
right to have any thing done, and hath no other ſpecific 
means of compelling its performance. A mandamus therefore 
lies to compel the admiſſion or reſtoration of the party apply- 
ing, to any office or franchiſe of a public nature, whether ſpi- 
ritual or temporal; to academical degrees; to the ule of 4 
meeting-houſe; Oc. it lies for the production, inſpection, 
or delivery, of public books and papers; for the ſurrender of 
the regalia of a corporation; to oblige bodies corporate to 
affix their common ſeal; to compel the holding of a court; 
and for an infinite number of other purpoſes, which it is im- 
poſſible to recite minutely. But at preſent we are more par- 
ticularly to remark, that it iſſues to the judges of any inferior 
court, commanding them to do juſtice according to the pow. 
ers of their office, whenever the ſame is delayed. For it is 
the peculiar buſineſs of the court of king's bench, to ſuperin- 
tend all other inferior tribunals, and therein to inforce the 
due exerciſe of thoſe judicial or miniſterial powers, with which 
the crown or legiſlature have inveſted them : and this, not only 
by reſtraining their exceſſes, but alſo by quickening their neg- 


(f) f. N. B. 153, 154, 240. 


| ligence, 


nces 
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ligence, and obviating their denial. of juſtice, A mandamus 
may therefore be had to the courts of the city of London, to 
enter up judgment (g); to the ſpiritual courts to grant an ad- 
miniſtration, to ſwear a church- warden, and the like. This 
writ is grounded on a ſuggeſtion, by the oath of the party in- 
jured, of his own right, and the denial of juſtice” below: 
whereupon, in order more fully to ſatisfy the court that there 


zs a probable ground for ſuch interpoſition, a rule is made 


(except in ſome general caſes, where the probable ground is 
manifeſt) directing the party complained of to ſhew cauſe 
why a writ of mandamus ſhould not iſſue: and, if he thews 
no ſufficient cauſe, the writ itſelf is iſſued, at firſt in the al- 
ternative, either to do thus, or ſignify ſome reaſon to the 
contrary; to which a return, or anſwer, muſt be made at a 
certain day. And, if the inferior judge, or other perſon to 
whom the writ is direQed, returns or ſignifics an inſufficient 


' reaſon, then there iſſues in the ſecond place a peremptory 


mandamus, to do the thing abſolutely; to which no other re- 
turn will be admitted, but a certificate of perfe& obedience 
and due execution of the writ. Tf the inferior judge or 
other perſon makes no return, or fails in his reſpe& and obe- 
dience, he is puniſhable for his contempt by attachment. 
But, if he, at the firſt, returns a ſufficient cauſe, although 
it ſhould be falſe in fact, the court of king's bench will not 
try the truth of the fact upon affidavits; but will for the pre- 
ſent believe him, and proceed no farther on the mandamus. 
But then the party injured may have an action againſt him 
for his falſe return, and (if found to be falſe by the jury) ſhall 
recover damages equivalent to the injury ſuſtained; together 
with a peremptory mandamus to the defendant to do his duty. 
Thus much for the injury of neglect or refuſal of juſtice. 


2. THE other injury, which is that of encreachment of 
Juriſdiction, or calling one cram non judice, to anſwer in a 
court that has no legal cognizance of the cauſe, is alſo a griev- 
ance, for which the common law has provided a remedy by 


the writ of probibition. 


(e] Raym. 214. 


A PRO- 
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A PROHIBITION is a writ iſſuing properly only out of the 
court of king's bench, being the king's prerogative writ; but, 
for the furtherance of juſtice, it may now alſo be had in ſome 
caſes out of the court of chancery (h), common pleas (i), or 
exchequer (x); directed to the judge and parties of a ſuit in 
any inferior court, commanding them to ceaſe from the pro- 
ſecution thereof, upon a ſuggeſtion that either the cauſe ori- 
ginally, or ſome collateral matter ariſing therein, does not 
belong to that juriſdiction, but to the cognizance of ſome 
other court. This writ may iſſue either to inferior courts of 
common law; as, to the ccurts of the counties palatine or 
principality of Wales, if they hold plea of land or other 
matters not lying within their reſpective franchiſes (); to the 
county-courts or courts-baron, where they attempt to hold 
plea of any matter of the value of forty ſhillings (m) : or it 
may be directed to the courts chriſtian, the univerſity courts, 
the court of chivalry, or the court of admiralty, where they 
concern themſclves with any matter not within their juriſdic- 
tion; as if the firſt ſhould attempt to try the validity of a 
_ cuſtom pleaded, or the latter a contract made or to be exe- 


cuted within this kingdom. Or if, in handling of matters 
clearly within their cegnizance, they tranſgreſs the bound : 
preſcribed to them by the laws of England; as where they | 
require two witneſſes to prove the payment of a legacy, a * 
releaſe of tithes (n), or the like; in ſuch caſes alſo a prohibi- tc 
tion will be awarded. For, as the fact of ſigning a releaſe, _ 
or of aQual payment, is not properly a ſpiritual queition, pa 
but only allowed to be decided in thoſe courts, becauſe inci- m. 
dent or acceſſory to ſome original queſtion clearly within their as 
juriſdiction; it ought therefore, where the two laws differ, qui 
to be decided not according to the ſpiritual, but the temporal by 
law; elſe the ſame queſtion migl:t be determined different an 
ways, according to the court in which the ſuit is depending: an a fi 
impropriety, Which no wiſe government can or ought to endure, bel 
(h) 1 P. Wms. 476. (1) Lord Raym. 1408. | "Oo 
(i) Rob. 15. (m) Finch. L. 451. a 
(k) Palmer 323. | (n) Cro Eliz, 666, Hob, 188. 


an 
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and which is therefore a ground of prohibition. And, if ei- 
ther the judge or the party ſhall proceed after ſuch prohibiti- 
on, an attachment may be had againſt them, to puniſh them 
for the contempt, at the diſcretion of the court that awarded 
it (o); and an action will lie againſt them, to repair the 


party injured in damages. 


So long 2s the idea continued among the clergy, that the 
eccleſiaſtical ſtate was wholly independent of the civil, great 
ſtruggles were conſtantly maintained between the temporal 
courts and the ſpiritual, concerning the writ of prohibition 
and the proper objects of it; even from the time of the con- 
ſlitutions of Clarendon, made in oppoſition to the claims of 
arch-biſhop Becket in 10 Hen. II. to the exhibition of certain 
articles of complaint to the king by arch-biſhop Bancroft, in 
3 Jac. I. on behalf of the eccleſiaſtical courts: from which, 
and from the anſwers to them ſigned by all the judges of 
Weſtminſter-hall (p), much may be collected concerning 
the reaſons of granting and methods of proceeding upon pro- 
hibitions. A ſhort ſumnmary of the latter is as follows. The 
party aggrieved in the court below applies to the ſuperior 
court, ſetting forth, in a ſuggeſtion upon record, the nature 
and cauſe of his complaint, in being drawn ad aliud examen, 
by a juriſdiction or manner of proceſs diſallowed by the laws 
of the kingdom : upon which, it the matter alleged appears 
to the court to be ſufficient, the writ of prohibition immedi- 
ately iſſues; commanding the judge not to hold, and the 
party not to proſecute, the plea. But ſometimes the point 
may be too nice and doubttul to be decided merely upon a 
motion: and then, for the more ſolemn determination of the 
queſtion, the party applying for the prohibition is directed 
by the court to declare in prohibition; that is, to proſecute 
an action, by filing a declaration, againſt the other, upon 
a fuppoſnion, or fiction, that he has proceeded in the ſuit 
below, notwithſtanding the writ of prohibition. And if, 
upon demurrer and argument, the court ſhall finally be of 
opinion, that the matter ſuggeſted is a good and ſufficient 
Wy £:01und of prohibitica in point of law, then judgment with 


(e) F. N. B. 40. (p) 2 Iuſt. 661-618. 
Yor. II. H 5 nominal 
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nominal damages ſhall be given for the party complaining, 
and the defendant, and alſo the inferior court, ſhall be pro- 
hibited from proceeding any farther. On the other hand, if 
the ſuperior court ſhall think it no competent ground for re- 
ſtraining the inferior juriſdiction, then judgment ſhall be 
given againſt him who applied for the prohibition in the 
court above, and a writ of conſultation ſhall be awarded; ſo 
called, becauſe, upon deliberation and conſultation had, the 
judges find the prohibition to be ill founded, and Ste 
by this writ they return the cauſe to its original juriſdiction, 
to be there determined, in the inferior court. And, even in 
ordinary caſes, the writ of prohibition is not abſolutely final 
and concluſive. For, though the ground be a proper one in 
point of lav, for granting the prohibition, yet, if the fac that 
gave riſe to it be afterwards falſified, the cauſe ſhall be re- 
manded to the prior juriſdiction. If, for inſtance, a cuſtom 
be pleaded in the ſpiritual court; a prohibition ought to go, 
becauſe that court has no authority to try it: but, if the fact 
of ſuch a cuſtom be brought to a competent trial, and he 
there found falſe, a writ of conſultation will be granted. For 
this purpoſe the party prohibited may appear to the prohibiii- 
on, and take a declaration, (which muſt always purſue the 
ſuggeſtion) and ſo plead to iſſue upon it; denying the con- 
tempt, and traverſing the cuſtom upon which the prohibition 
was grounded: and, if that iſſue be found for the defendant, 
he ſhall then have a writ of conſultation. The writ of conſul 
tation may alſo be, and is frequently, granted by the court 
without any action brought; when, after a prohibition iſſued, 
upon more mature conſideration the court are of opinion, that 
the matter ſuggeſted is not a good and ſufficient ground to 
| ſtop the proceedings below. Thus careful has the law been, 
in compelling the inferior courts to do ample and ſpeedy juſt- 
ice; in preventing them from tranſgreſſing their due bound; 
and in — them the undiſturbed cognizance of fuci 
cauſcs as by cht, founded on the uſage of the kingdom u 
2 of pai „do properly belong to their juriſdiction. 
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CHAPTER THE ELGH TH. 


Or WRONGS, axp THeiR REMEDIES, RESPECT= 


ING THE RIGHTS or PERSONS, 


HE former chapters of this part of our commentaries 
having been employed in deſcribing the ſeveral methods 
of redreſſing private wrongs, either by the mere act of the 
parties, or the mere operation of law; and in treating of the 
nature and ſeveral ſpecies of courts; together with the cognt- 
zance of wrongs or injuries by private or ſpecial tribunals, 
and the public eccleſiaſtical, military, and maritime juriſ- 
ditions of this kingdom: I come now to conſider at large, 
and in a more particular manner, the reſpe&ive remedies 
in the public and general courts of common law, for injuries 
or private wrongs of any denomination whatſoever, not ex- 
cluſivdy appropriated to any of the former tribunals. And 
herein I ſhall, firſt, define the ſeveral injuries cognizable by 
the courts of common law, with the reſpective remedies ap- 
plicable to each particular injury: - and ſhall, ſecondly, de- 
ſeribe the method of purſuing and obtaining theſe remedies in 
the ſeveral courts. 


FissT then, as to the ſevcral injuries cognizable by the courts 
of common law, with the re! pective remedies applicable to each 
particular injury. And, in treating of theſe, 1 ſhall at preſent 
confine mylelf to fuch wrongs as may be committed in the mu- 
tual intercourſe between ſubje&t' and ſubject; which the kings 
«the {ountain of juſtice, is officially bound to redreſs in the or- 
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dinary forms of law: reſerving ſuch injuries or encroach- 
ments as may occur betwcen the crown and the ſubject, to be 
diſtinctly conſidered hereafter; as the remedy in ſuch caſes is 
generally of a peculiar and eccentrical nature. 


Now, as all wrong may be conſidered as merely a privati- 
on of right, the one natural remedy for every ſpecies of 
wrong is the being put in poſſeſſion of that right, whereof 
the party injured is deprived. This may either be effected 
by a ſpecific delivery or reſtoration of the ſubjeCt-matter in 
diſpute to the legal owner; as when lands or perſonal chattels 
are unjuſtly withheld or invaded: or, where that is not a 
poſſible, or at leaſt not an adequate remedy, by making the 
ſufferer a pecuniary ſatisfaction in damages; as in caſe of aſ- 
fault, breach of contract, &c. to which damages the party 
Injured has acquired an incomplete or inchoate right, the in- 

ſtant he receives the injury (a); though ſuch right be not ful- 
ly aſcertained till they are aſſeſſed by the intervention of the 
law. The inſtruments whereby this remedy is obtained 
(which are ſometimes conſidered in the light of the remedy it- 
ſelf) are a diverſity of ſuits and actions, which are defined by 
the mirrour (b) to be © the lawful demand of one's right :” or 
as Bracton and Fleta expreſs it, in the words of Juſtinian (c, 
jus proſeguendi in judicio guad alicui debetur. 


Tux Romans introduced, pretty early, ſet forms for aQi- 
ons and ſuits in their law, after the example of the Greeks; 
and made it a rule, that each injury ſhould be redreſſed by 
its proper remedy only. Acliones, ſay the pandects, con- 
&* hofitae ſunt, quibus inter ſe homines diſceptarent, quas af 
tc ones ne populus prout vellet inſtitueret, certas ſolenneſque eſe 
& yoluerunt (d). The forms of theſe actions were original- 
ly preſerved in the books of the pontifical college, as choice 
and ineſtimable ſecrets, till one Cneius Flavius, the ſecreta- 
ry of Appius Claudius, ſtole a copy and publiſhed them to 
the people (e). The concealment was ridiculous : but the 


See book II. ch. 2g, d) FF. 1. 2. 2.8. 6. 
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eſtabliſhment of ſome ſtandard was undoubtedly neceſ- 
ſary, to fix the true ſtate of a queſtion of right; leſt in a 
long and arbitrary proceſs it might be ſhifted continually, and 
be at length no longer diſcernible. Or, as Cicero expreſſes 
it (f),“ ſunt jura, ſunt formulae, de omnibus rebus conſtitutae, 
« ne quis aut in genere injuriae, aut in ratione actionis, errare 


4 poſft. Expreſſae enim ſunt ex uniuſcujuſque damno, dolore, 


&« jncommods, calamitate, injuria, publicae a praetore formu- 
F* Jae, ad quas privata lis accommodatur.” And in the ſame 


manner our Bracton, ſpeaking of the original writs upon 


which all our aCtions are founded, declares them to be fixed 
and immutable, unleſs by authority of parliament (g). And 
all the modern legiſlators of Europe have found it expedient, 
from the ſame reaſons, to fall into the fame or a ſimilar me- 
thod. With us in England the ſeveral ſuits, or remedial in- 
ſtruments of juſtice, are from the ſubje& of them diſtinguiſh- 
ed into three kinds; actions perſonal, real, and mixed. 


PERSONAL actions are ſuch whereby a man claims a debt, 
or perſonal duty, or damages in lieu thereof; and, likewiſe, 
whereby a man claims a ſatisfaction in damages for ſome in- 
jury done to his perſon or property. The former are ſaid to 
be founded on contracts, the latter upon tert or wrongs: and 
they are the ſame which the civil law calls © afiones in per- 
&« fonam, quae adverſus eum intenduntur, qui ex contraftu vel 
e delicio obligatus eſt aliquid dare vel concedere (h).“ Of the 
former nature are all actions upon debt or promiſes; of the 
latter all actions for treſpaſſes, nuſances, aſſaults, defamatory 
words, and the like. 


REAL actions, (or, as they are called in the mirror (i), 
ferdal actions) which concern real property only, are ſuch 
whereby the plaintiff, here called the demandant, claims title to 
have any lands ortenements, rents, commons, or other heredita- 


(f) Pro Qu. Reſcio. F. 8, aterint abſque cenſenſu et weluntate 
(8) Sunt quaedam brevia fer mala on (1. Js de 2 c. 17. 
ſuper certis cafibus de curſu, et de com- F. 2.) 
munt Cenſulto ictius regni approbata et (h) Inſt. 4. 6. 18. 
mcdſa, yuge guidem nullatenus mutari (i) c. 4. §. 6. 
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ments, in fee- ſimple, fee- tail, or for term of life. By theſe 
actions formerly all diſputes concerning real eſtates were decid- 
ed ; but they are now pretty generally laid aſide in practice, 
upon account of the great nicety required in their manage- 
ment, and the inconvenient length of their proceſs: a much 
more expeditious method of trying titles being ſince intro- 
duced, by other actions perſonal and mixed. 


Mixzp actions are ſuits partaking of the nature of the 
other two, wherein ſome real property is demanded, and alſq 
perſonal damages for a wrong ſuſtained. As for inſtance, 
an action of waſte: which is brought by him who hath the 
inheritance, in remainder or reverſion, againſt the tenant for 
life, who hath committed waſte therein, to recover not only 
the land waſted, which would make it merely a real action; 
but alſo treble damages, in purſuance of the ſtatute of Glo- 
ceſter (k), which is a perſonal recompence; and fo both, 
being joined together, denominate it a mixed action. 


Up theſe three heads may every ſpecies of remedy by 
ſuit or action in the courts of common law be comprized, 
But in order effectually to apply the remedy, it is firſt ne- 
ceſſary to aſcertain the complaint. I proceed therefore now 
to enumerate the ſeveral kinds, and to enquire into the re- 
ſpective natures, of all private wrongs, or civil injuries, 
which may be offered to the rights of either a man's perſon ot 
his property; recounting at the ſame time the reſpective re- 
medies, which are furniſhed by the law for every infraction 
of right, But I muſt firſt beg leave to premiſe, that all civil 
injuries are of two kinds, the one without force or violence, 
as ſlander or breach of contract; the other coupled with force 
and violence, as batteries, or falſe impriſonment (1). Which 
latter ſpecies ſavour ſomething of the criminal kind, being 
always attended with ſome violation of the peace; for 
which in ſtrictneſs of law a fine ought to be paid to the king, 


(k) 6 Edw. I. c. g. | (!) Finch. L. 184. 
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as well as private ſatisfaction to the party injured (m). And 
this diſtinction of private wrongs, into injuries with and with- 

cut force, we ſhall find to run through all the variety of 
which we are now to treat. In conſidering of which, I ſhall 
follow the ſame method, that was purſued with regard to the 
diſtribution of rights: for as theſe are nothing elſe but an in- 
fringement or breach of thoſe rights, which we have before 
laid "down and explained, it will follow that this negative 
ſyſtem, of wrongs, mull correſpond and tally with the for- 
mer poſitive ſyſtem, of riebts. As therefore we divided (n) 

all rights into thoſe of perſons, and thoſe of things, ſo we 
muſt make the ſame general diſtribution of injuries into ſuch 
as affect the rights of perſons, and ſuch as affect the rights 


of property. 


Tux rights of perſons, we may remember, were diftri- 
buted into a%/olute and relative: abſolute, which were ſuch as 
appertained and belonged to private men, conſidered merely 
as individuals, or fingle perſons; and relative, which were 
incident to them as members of ſociety, and connect- 
ed to each other by various ties and relations. And the abſo- 
lute rights of each individual were defined to be the right of 
perſonal ſecurity, the right of perſonal liberty, and the right 
of private property: fo that the wrongs or injuries aſeQing 
them mutt contequemly be of a correſpondent nature. 
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I. As to injuries which affect the perſonal ſecurity of indi- 
viduals, they are either injuries againſt their lives, their 
limbs, their bodies, their health, or their reputations, 


1. WIr regard to the firſt ſubdiviſion, or injuries affect. 
ing the life of man, they do not lall under our preſent con- 
templation; being one of the moſt atrocious ſpecies of crimes, 
the ſubject of the next book of our commentaries. 


lan) Finch, I, 198. Jenk. Cent. 163. (a) See book I. ch, 1. 
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2, 3. Tux two next ſpecies of injuries, affecting the limbs 
or bodies of individuals, I ſhall conſider in one and the ſame 
view. And theſe may be committed, 1. By threats and 
menaces of bodily hurt, through fear of which a man's buſi- 
neſs is interrupted. A menace alone, without a conſequent 
inconvenience, makes not the injury; but, to complete the 
wrong, there muſt be both of them together. (o). The re- 
medy for this is in pecuniary damages, to be recovered by 
action of treſpaſs vi et armis (q), this being an inchoate, 
though not an abſolute, violence. 2. By aſſault; which is an 
attempt or offer to beat another, without touching him: as if 
one lifts up his cane, or his fiſt, in a threatening manner at 
another; or ſtrikes at him, but miſſes him; this is an aſſault, 
inſultus, which Finch (q) deſcribes to be © an unlawful ſetting 
upon one's perſon.” This alſo is an inchoate violence, 
amounting conſiderably higher than bare threats; and there- 
fore, though no actual ſuffering is proved, yet the party in- 
| jured may have redreſs by action of treſpaſs vi et armit; 
f wherein he ſhall recover damages as a compenſation for the 
1 injury. 3. By battery; which is the unlawful beating of ano- 
1 | ther. The leaſt touching of another's perſon wilfully, or in 
[| 8 anger, is a battery; for the law cannot draw tlie line between 
| 
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different degrees of viclence, and therefore totally prohibits 
the firſt and loweſt ſtage of it: every man's perſon being 
ſacred, and no other having a right to meddle with it, in any 
the ſlighteſt manner. And therefore upon a ſimilar princi- Þ 
ple the Cornelian law de injuriis prohibited pulſation W 
well as verberation; diſtinguiſhing verberation, which was 
| accompanied with pain, from pulſation which was attend- 
1 ed with none (r). But battery is, in ſome caſes, juſti- 
| fiable or lawful ; as where one who hath authority, a parent 
or maſter, gives moderate correction to his child, his ſcho- 
lar, or his apprentice. So alſo on the principle of ſelf-de- 
fence : for if one ſtrikes me firſt, or even only aſſaults me, | 
may ſtrike in my own defence; and, if ſued for it, may 
plead ſon aſſault demeſne, or that it was the plaintiff's own ori- 
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(o) Finch. L. 202. (q) Finch. L. 202. 
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inal aſſault that occaſioned it. So likewiſe in defence of my 
cor or poſſeſſion, if a man endeavours to deprive me of 


them, I may juſtify laying hands upon him to prevent him; 


and in caſe he perſiſts with violence, I may proceed to beat 
him away (r). 'Thus too in the exerciſe of an office, as that 
of church-warden or beadle, a man may lay hands upon ano- 


ther to turn him out of church, and prevent his diſturbin 


the congregation (s). And, if ſued for this or the like battery, 
he may ſet forth the whole caſe, and plead that he laid hands 
upon him gently, molliter manus impoſuit, ſor this purpoſe. 
On account of theſe cauſes of juſtification, battery is defined 
to be the unlawful beating of another; for which the remedy 
is, as for aſſault, by action of treſpaſs vi et armis: wherein 
the jury will give adequate damages. 4. By wounding ; which 
conſiſts in giving another ſome dangerous hurt, and is only an 
aggravated ſpecies of battery. 5. By maybem ; which is an 
injury ſtill more atrocious, and conſiſts in violently depriving 
another of the uſe of a member proper for his defence in 
fight. This is a battery, attended with this aggravating cir- 

cumſtance, that thereby the party injured is for ever diſabled 
from making ſo good a defence againſt future external inju- 
Ties, as he otherwiſe might have done. Among theſe defen- 
five members are reckoned not only arms and legs, but a finger, 
an eye, and a fore-tooth (t), and alſo ſome others (u). But 
the loſs of one of the jaw-teeth, the ear, or the noſe, is no 
mayhem at common law; as they can be of no uſe in fighting. 
The ſame remedial action of treſpaſs vi et armis lies alſo to re- 
cover damages for this injury; an injury, which (when wilful) 
no motive can juſtify, but neceſſary ſelf- preſervation. If the 
ear be cut off, treble damages are given by ſtatute 37 Hen. VIII. 
C. 6. though this is not mayhem at common law. And here [I 
mult obterve, that for theſe four laſt injuries, aſſault, battery, 
wounding, and mayhem, an indictment may be brought as well 
as an action; and frequently both are accordingly proſecuted 
the one at the ſuit of the crown for the crime againſt the public 


(r) 1 Finch. L. 203. (t) Finch. L., 204. 
(5) 1 Sid. Joh (u) 1 Hawk. P. C. 111. 
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the other at the ſuit of the party injured, to make him a re- 


paration in damages. 


4. InJuRIEs, affecting a man's health, are, where by any 
unwholeſome practices of another, a man ſuſtains any appa- 
rent damage in his yigour or conſtitution. As by ſelling him 
bad proviſions or wine (w); by the exerciſe of a noiſome 
trade, which infects the air in his neighbourhood (x); or by 
the neglect or unſkilful management of his phyſician, ſurgeon, 
or apothecary. For it hath been ſolemnly reſolved (y); that 
mala praxis is a great miſdemeſnor and offence at common law, 
whether it be for curioſity and experiment, or by negledt; 
becauſe it breaks the truſt which the party had placed in his 
phyſician, and tends to the patient's deſtruction. Thus alſo, 
in the civil law (2), negle& or want of {kill in phyſicians and 
ſurgeons © culpae adnumerantur ; veluti fi medicus curationen 
tc dereliquerit, male quempiam ſecuerit, aut perperam ei medi- 
& camentum dederit.“ Theſe are wrongs or injuries unaccom- 
panied by force, for which there is a remedy in damages by 
a ſpecial aon of zreſpaſs, upon the caſe, This action, of 
treſpaſs, or tranſgreſſion, on the caſe, is an univerſal remedy, 
given for all perſonal wrongs and injuries without force; ſo call- 
ed, becauſe the plaintiff's whole caſe or cauſe of complaint is ſet 
forth at length in the original writ (a). For though in general 
there are methods preſcribed and forms of action previouſly ſet- 
tled, for redreſſing thoſe wrongs which moſt uſually occur, and 
in which the very act itſelf is immediately prejudicial or inju- 
rious to the plaintiff*s perſon or property, as battery, non-pay- 
ment of debts, detaining one's goods, or the like ; yet where 


(w) 1 Roll. Abr. go. „iter laeſum bene et competenter cu. 

(x) 9 Rep. 57. Hutt. 135. « randum apud S pro guadam pecunit 

(y) Lord Raym. 214. « ſumma prae manibus ſeluta aſſunf- 

(z) Inſt. 4. 3. 6. & 7. 40 At idem B curam ſuam circa 0c 

(a) For example: © Rex wvicecomitt © lum praedictum tam 92, jy 7 et 
! 


& /alutem. Si A fecerit te ſecurum de © improvide appeſuit, quo dem 4 
« clamore ſus preſeguende, tunc pone © defectu ipſius B viſum oculi praed:® 
& per vadium et ſalves plegies B, quad © totaliter amiſit, ad damnum if)" 
4 fit coram juſlitiarits niſtris apud A wiginti librarum, ut dicit. E. 
% Weſt monaſterium in ectabis ſancti „ habeas ibi nomina plegiorum et 
% Michaelis, eſlenſurus quare cum idem © breve. Teſte meipſe apud NMeſimcus. 
4% B ad dextrum oculum ipfius A caſua- * flerium, c.“ ( Regiſtr, Brev. 105 
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any ſpecial conſequential damage ariſes which could not be 
foreſeen and provided for in the ordinary courſe of juſtice, 
the party injured 1s allowed, both by common law and the 
ſtatute of Weſtm. 2. c. 24. to bring a ſpecial action on his 
own cafe, by a writ formed according to the peculiar circum- 
ſtances of his own particular grievance (b). F or wherever 
the common law gives a right or prohibits an injury, it alſo 
gives a remedy by action (c); and therefore, wherever a 
new injury is done, a new method of remedy muſt be purſu- 
cd (d). And it is a ſettled diſtinQtion (e), that where an act 
is done, which is in itſelf an immediate injury to another's per- 
ſon or property, there the remedy is uſually by an action of 
treſpals ui et armis: but where there is no act done, but only 
a culpable omiſſion; or where the act is not immediately in- 
jurious, but only by conſeguence and collaterally; there no 
action of treſpaſs vi et armis will lie, but an action on the 
ſpecial caſe, for the damages conſequent on ſuch omiſſion or 
act. | 


5. LASTLY ; injuries aſſecting a man's reputation or good 
name, are, firſt, by malicious, ſcandalous, and flanderous 
words, tending to his damage and derogation. As if a man, 
maliciouſly and falſely, utter any flander or falſe tale of ano- 
ther: which may either endanger him in law, by impeaching 
him of ſome heinous crime, as to ſay that a man hath poiſon- 
d ancther, or is perjured (f); or which may exclude him 
from ſociety, as to charge him with having an infeQious-dif- 
eaſe ; or which may impair or hurt his trade or livelyhood, 
as to call a tradeſman a bankrupt, a phyſician a quack, or 
a lawyer a knave (g). Words ſpoken in derogation of a 
peer, a judge, or other great officer of the realm, which 
are called ſcandalum magnatum, are held to be ſtill more hei- 

nous (h); and, though they be ſuch as would not be actiona- 
ble inthe caſe of a common perſon, yet when ſpoken in diſ- 
grace of ſuch high and reſpectable characters, they amount to 


(b) See pag. er, | Stra. 635, 

(c) i Salk, 20. 6 Mod. 84. (f) Finch. L. 18g, 
(d) Cro, Jac, 478. (gs) 16:4. 186. 
(e) 11 Mod. 189, Lord Raym. 1402, (h) 1 Veatr. 6, 
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124 PRIVAT x Book III. 
an atrocious injury: which is redreſſed by an action on the 
caſe founded on many antient ſtatutes (i); as well on behalf of 
the crown, to infli the puniſhment of impriſonment on the 
flanderer, as on behalf of the party, to recover damages for 
the injury ſuſtained. Words alſo tending to ſcandalize a ma- 
giſtrate, or perſon in a public truſt, are reputed more highly 
injurious than when ſpoken of a private man (k). It is ſaid, 
that formerly no actions were brought for words, unleſs the 
Nander was ſuch, as (if true) would endanger the life of the 
object of it (1). But, too great encouragement being given 
by this lenity to falſe and malicious ſlanderers, it is now held, 
that for ſcandalous words of the ſeveral ſpecies before-menti- 
oned, that may endanger a man in law, may exclude him 
from ſociety, may impair his trade, or may affe& a peer of 
the realm, a magiſtrate, or one in public truſt, an action on 
the caſe may be had, without proving any particular damage 
to have happened, but merely upon the probability that it 
might happen. But with regard to words that do not thus 
apparently, and upon the face of them, import ſuch defama- 
tion as will of courſe be injurious, it is neceſſary that the 
plaintiff ſhould aver ſome particular damage to have happen- 
ed; which is called laying his action with a per quod. A; 
if I ſay that ſuch a clergyman is a baſtard, he cannot for this 
bring any action againſt me, unleſs he can ſhew fome ſpecial 
loſs by it; in which caſe he may bring his action againſt 
me, for ſaying he was a baſtard, per guod he loſt the pre- 
ſentation to ſuch a living (m). In like manner, to ſlander 


another man's title, by ſpreading ſuch injurious reports as, if 


true, would deprive him of his eſtate (as to call the iſſue in 
tail, or one who hath land by deſcent, a baſtard) is actiona- 
ble, provided any ſpecial damage aecrues to the propricta 
thereby; as if he loſes an opportunity of ſelling the land (n). 
But mere ſcurrility, or opprobrious words, which neither inthem. 
ſelves import, nor are in fact attended with, any injurious effeQs, 
vill not ſupport an action. So ſcandals, which concern matter 


(i) Weſtm, 1. 3 Edw. I. e. 34. 2 (0) 2 Vent. 28. 


Ric. II c. 3. 14 Ric. II. c. 11. (m) 4 Rep 17. 1 Lev. 248. 
() Lera Raym. 1369. (u) Cro, Jac, 213. Cro. Eliz. 197. 
| | merely 


2 
* 
= 
4 
= 
4 
5 
3 
| 1B 
TI 
= 
= 
_— 
"** 
* * 
= 
+ 
== 
7 4 
""* 
2 
* 
"ay 
N 
* 
1% 
i 
- 
73 
..48Y 
7 . 
oo 
* 4 
Wo 1 
I 
* 
4 
1 
7 
[if 
o b < 
"4 
* 
< 
2 
1 
23 5 
= 
be” 
4.1 
oe. 
, = 
Ty 
vil 
I 
3 
1 
* 
2 
x 
# 
p 
2 * 
2 
us * 
e 
” * 
5 
” 
8 
4 
' 
* | 
Ri 
oF 
Ky 
by. 
ian 
ö 
; 
. 
v 


S) 
> 
A 

- 

* 
2 
* 
2 
A 
j 
** 
N 
1 
: ; 
2 i 
7 
* 


* - . 


905 


=, ' a atk 1 8 
n 


F'S Ls 
ws . 7 


Ch. 8.  _WronGs. 125 
merely ſpiritual, as to call a man heretic or adulterer, are 
cognizable only in the eccleſiaſtical court (o); unleſs any 
temporal damage enſues, which may be a foundation for a 
fer quod, Words of heat and paſſion, as to call a man rogue 
and raſcal, if productive of no ill conſequence, and not of 
any of the dangerous ſpecies before-mentioned, are not acti- 
onable : neither. are words ſpoken 1n a friendly manner, as by 


way of advice, admonition, or concern, without any tincture 


or circumſtance of ill will: for, in both theſe caſes, they are 
not maliciouſiy ſpoken, which is part of the definition of ſlan- 
der (p). Neither (as was formerly hinted) (q) are any reſlect- 


ing words made uſe of in legal proceedings, and pertinent to 


the cauſe in hand, a ſufficient cauſe of action for ſlander (r). 
Alſo if the defendant be able to juſtify, and prove the words 
to be true, no action will lie (s), even though ſpecial damage 
hath enſucd: for then it is no flander or falſe tale. As if I 
can prove the tradeſman a bankrupt, the phyſician a quack, the 
lawyer a knave, and the divine a heretic, this will deſtroy 
their reſpective actions: for though there may de damage ſuffi- 
cient accruing from it, yet, if the fact be true, it is damnum 
abſque injuria; and where there is no injury, the law gives no 


remedy. And this is agreeable to the reaſoning of the civil law 


(t): © eum, qui nocentem inſumat, non eſt aequum et bonum ob 
eam rem condemnari ; delicta enim nacentium nota eſſe oportet 
tet expedit.” | 


A$tconD way of affecting a man's reputation is by print- 
ed or written libels, pictures, ſigns, and the like; which ſet 
him in an odious or ridiculous (u) light, and thereby diminiſh 
his reputation. With regard to libels in general, there are, as 
in many other caſes, two remedies; one by indictment and 
another by action. The former for the public offence; for 
every libel has a tendency to break the peace, or provoke others 
to break it: which offence is the ſame whether the matter con- 


(ov) Noy C4. i Preem. 297. (r) Dyer. 285. Cto. Jac. ge. 
(p) Finch, L. 186. 1 Le Cre, (s) 4Rep. 13. 

. (t) FF. 47. 10. 1b, 
(4) pag. 29, | £ (u) 2 Show, 214 11 Mod. 99. 
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126 PRIVAT x Book III. 
tained be true or falſe; and therefore the defendant, on an in- 
dictment for publiſhing a libel, is not allowed to allege the 
truth of it by way of juſtification (w). But in the remedy by 
action on the caſe, which is to repair the party in damages 
for the injury done him, the defendant may, as for wordz 
ſpoken, juſtify the truth of the faQts, and ſhew that the plain- 
tiff has received no injury at all (x). What was ſaid with 


regard to words ſpoken, will alſo hold in every particular with 


regard to libels by writing or printing, and the civil actions 
conſequent thereupon : but as to ſigns or pictures, it ſcems 
neceſſary always to ſhew, by proper innuendo's and averment; 
of the detendant's meaning, the import and application of 
the ſcandal, and that fome ſpecial damage has followed; 
otherwiſe it cannot appear, that ſuch libel by picture was un- 
derſtood to be levelled at the plaintiff, or that it was attended 
with any actionable conſequences. 


A THIRD way of deſtroying or injuring a man's reputation 


is, by preferring malicious indictments or proſecutions againſt 
him ; which, under the maſk of juſtice and public ſpirit, are 
fometimes made the engines of private ſpite and enmity, 
For this, however, the law has given a very adequate remedy 
in damages, either by an action of conſpiracy (y), which 
cannot be brought but againſt two at the leaſt ; or, which is 
the more uſual way, by a ſpecial action on the caſe for a falle 
and malicious proſecution (2). In order to carry on the for- 
mer (which gives a recompenſe for the danger to which the 
party has been expoſed) it is neceſſary that the plaintiff ſhould 
obtain a copy of the record of his indictment and acquit- 
tal; but, in proſecutions for felony, it is uſual to deny a 
copy of the indictment, where there is any, the leaſt, probs 
ble cauſe to found ſuch proſecution upon (a). For it would 
be a very great diſcouragement to the public juſtice of the 
kingdom, if proſecutors, who had a tolerable ground of ſuſpi- 
cion, were liable to be ſued at lav whenever their indictments 


8 5 — 125. bor 5 2 1 x 

X) II Mod. 99. a) Carth, 461. 1 

ly) Fuch. L. 306 A Im. £53 
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miſcarried. But an action for a malicious proſecution may 


be; as if it be rejected by the grand jury, or be coram non 
judice, or be inſufficiently drawn. For it is not the danger 
of the plaintiff, but the ſcandal, vexation, and expenſe, upon 


cauſe for preferring it is ſufficient to juſtify the defendant. 


II. Wr are next to conſider the violation of the right of 
perſonal liberty. This is effected by the injury of falſe im- 
priſonment, for which the law has not only decreed a puniſh- 
ment, as a heinous public crime, but has alſo given a private 
reparation to the party; as well by removing the actual con- 
fine ment for the preſent, as, after it is over, by ſubjecting the 
wrongdoer to a civil action, on account of the damage ſuſ- 
tained by the loſs of time and liberty. 

To conſtitute the injury of falſe impriſonment there are two 
points requiſite: 1. The detention of the perſon; and, 2. 
The unlawfulneſs of ſuch detention. Every confinement of 
the perſon is an impriſonment, whether it be in a common 
priſon, or in a private houſe, or in the ſtocks, or even by for- 
cibly detaining one in the public ſtreets (c). Unlawful, or 
falſe, impriſonment conſiſts in ſuch confinement or detention 
without ſufficient authority: which authority may ariſe either 
from ſome proceſs from the courts of juſtice ; or from ſome 
warrant from a legal officer having power to commit, under 
his hand and ſeal, and expreſſing the cauſe of ſuch commit- 
ment (d); or from ſome other ſpecial cauſe warranted, for 
the neceſſity of the thing, either by common law, or act of 
parliament ; ſuch as the arreſting of' a felon by a private 
perion without warrant, the imprefling of mariners {or the 
public ſervice, or the apprehending of waggoners for miſbe- 
haviour in the public highways (e). Falſe impriſonment alſo 
may ariſe by executing a lawful warrant or procefs at an un- 
(b) 10 Mod. 219, Stra. 691. (4) Ihid. 46. 


(c) laſt. 3869. te) Stat, 7 Geo, III. 6. 2. 
lau ful 


be founded on ſuch an inditment whereon no acquittal can 


which this action is founded (b). However, any probable 
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tawful time, as ona Sunday (f); or in a place privileged from 
arreſts, as in the verge of the king's court. This is the in- 
jury. Jet us next fee the remedy :' which is of two forts; 


the one removing the injury, the other making ſati faction tor it. 


Tur means of removing the actual injury of falſe impri- 


ſenment, are iourſold. 1. By writ of mainprize. 2. By wir 


de odio ct atia. 3. By writ de homine replegianda. 4. By writ 
of habcas corpus, 


1. Tux writ of mainprize, manucaptio, is a writ directed 
to the ſheriff, (cither generally, when any man is impriſoned 
for a bailable offence, and bail hath been refuſed ; or ſpecially, 
when the offence or cauje of commitment is not properly bail- 
able below) commanding him to take ſurctics for the priſon- 
er's appearance, uſually called mainpernors, and to ſet him 


at large (g). Mainpernors differ from bail, in that a man'; 


bail may impriſon or ſurrender him up before the ſtipulated 
day of appearance; mainpernors can do neither, but are 
barely ſureties for his appearance at the day : bail are only 
ſureties, that the party be anſwerable for the ſpecial matterfor 
which they ſtipulate; matnpernors are bound to produce him 
to anſwer all charges whattocyer (h). 


2. Tux writ de odio et atia was antiently uſed to be direQ- 
ed to the ſherift, commanding him to enquire whether 2 
priſoner charged with murder was committed upon juſt 
cauſe of ſuſpicion, or merely propter odium et atiam, tot 
hatred and ill-will; and, if upon ihe inquiſition due cauſe 
of ſuſpicion did not appear, then there iffued another writ 
for the ſheriff to admit him to bail. This writ, ac 
eording to Bracton (i), ought not to be denied to any 
man; it being expreſsly ordered to be made out gratis, with. 
out any denial, by magna carta, c. 26. and ſtatute Weſtm. 2. 


(F) stat 29 Car. II. c. = | h) Co 1bid. ch. 3. 4 luſt. 159. 
(g) F. N. B. 280. 1 Ha. P. C. 141, li) J. 3. tr. 2. 6. . 

Coke on bail and mainpr. ch. 10. 
5 13 Edw. L 


| 
[1 


* 
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13 Edw. I. c. 29. But the ſtatute of Gloceſter, 6 Edw. I. 
c. 9. reſtrained it in the caſe of killing by miſadventure or 
ſelf-defence, and the ſtatute 28 Edw. III. c. 9. aboliſhed it 
in all caſes whatſoever : but as the ſtatute 42 Edw. III. c. 1. 
repcaled all ſtatutes then in being, contrary to the great charter, 
fir Eduard Coke is of opinion, (k) that the writ de 9tis ct atia 
was thereby revived. | 


3 * 
3 e J 1 


3. Tur writ de bomine replegiands (1) lies to replevy a man 
out of priſon, or out of the cuſtody of any private perſon, 
(in the fame manner that chattels taken in diſtreſs may be re- 
plcvied, of which in the next chapter) upon giving ſecurity 
to the ſheriff that the man ſhall be forthcoming, to aniwer any 
charge againſt him. And, if the perſon be conveyed out of. 
the ſheriff's juriſdiction, the ſheritf may return that he is 
cloigned, elongatus; upon which a proceſs iſſues (called a capas 
in withernam) to impriſon the defendant himſelf, without bail 
or mainprize (m), till he produces the party. But this writ 
is guarded with fo many exceptions (n), that it is not an effec- 
tual remedy in numerous inſtances, eſpecially where the crown 
is concerned. The incapacity theretore of theſe three reme- 
dies, to give complete relief in every caſe, hath almoſt intirely 
antiquated them, and hath cauſed a general recourſe to be had, 
in behalf of perſons aggrieved by illegal impriſonment, to 


* e Bop WS. . 2 E 
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4. Tir writ of habeas corpus, the molt celebrated writ 
in the Engliſh law. Of this there are various kinds 
made uſe of by the courts at Weſtminſter, for remov- 
ng priſoners from one court into another, for the more 
gealy adminiſtration of juſtice. Such is the habeas corpus 
4 reſpendendum, when a man hath a cauſe of action againſt 
one who is confined by the proceſs of ſome inferior court; 


In order to remove the priloncr, and charge him with this 


(k) L [nlt, 43 68. 315. neſtri, vel pro morte lemi vis, vel pro 
r. N.B. 66 fere/!a na, vel pre aliqus alie rette, 
(m) Raym. 474. gare ſecundum conſuetudinen Angliae 


(n) Nth captu; eſt per ſpeciale prat- nin it reglegiabilis. (Kegiſtr. 77.9 


ef '«m neflrum, vel capitali; nu/tit; at 11 


Vor. III. I new 
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new action in the court above (o). Such is that ad ſatisfaci- 
endum, when a priſoner hath had judgment againſt him in an 


action, and the plaintiff is deſirous to bring him up to ſome 


ſuperior court, to charge him with proceſs of execution (p), 

Such alſo are thoſe ad proſequendum, teſtificandum, 4 
dum, Sc; which iſſue when it is neceſſary to remove a pri- 
ſoner, in order to proſecute or bear teſtimony in any court, 
or to be tried in the proper juriſdiction wherein the fact was 
committed. Such is, laſtly, the common writ ad faciendum 
et recipiendum, which iſſues out of any of the courts. of 
Weſtminſter-hall, when a perſon is ſued in ſome inferior ju- 
riſdiction, and is deſirous to remove the action into the ſupe- 
rior court; commanding the inferior judges to produce the 
body of the defendant, together with the day and cauſe of 
his caption and detainer, (whence the writ 1s frequently denomi- 
nated an habeas corpus cum cauſa) to do and receive whatſoever 


the king's court ſhall conſider in that behalf. This is a writ 


grantable of common right, without any motion in court (q); 
and it inſtantly ſuperſedes all proceedings in the court beloy, 


But, in order to prevent the ſurreptitious diſcharge of priſon. 


ers, it is ordered by ſtatute 1 & 2 P. & M. c. 13. that 10 
habeas corpus ſhall iſſue to remove any priſoner out of ary 
gaol, unleſs ſigned by ſome judge of the court out of which it 
is awarded. And, to aveid vexatious delays by removal d 


frivolous cauſes, it is enacted by ſtatute 21 Jac. I. c. 23. tha, | 


where the judge of an inferior court of record is a barriſte 
of three years ſtanding, no cauſe ſhall be removed from 


| thence by hobeas corpus or other writ, after iſſue or demurre 


deliberately joined: that no cauſe, if once remanded to th: 
inferior court by writ of procedendo or otherwiſe, ſhall ever a. 
terwards be again removed: and that no cauſe ſhall be remoy: 
ed at all, if the debt or damages laid in the declaration do nu 
amount to the ſum of five pounds. But an expedient (r) har 
ing been found out to elude the latter branch of the ſtatutt, 
by procuring a nominal plaintiff to bring another action fe 
five pound: or upwards, (and then by the courſe of the cout 


(o) 2 Mod. 198. | (q) 2 Mod, 306. 
(p) 2 Lilly prac. reg. 4. (r) Bohun zit. legal. 85, edit. in! 


12 
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the habeas corpus removed both actions together) it is therefore 
enacted by ſtatute 12 Geo. I. c. 29. that the inferior court 
may proceed in ſuch actions as are under the value of five 
pounds, notwithſtanding other actions may be brought againſt 
the ſame defendant to a greater amount. | 


Bur the great and efficacious writ, in all manner of illegal 
confinement, is that of habeas corpus ad ſubjiciendum ; direct- 
ed to the perſon detaining another, and commanding him to 
produce the body of the priſoner, with the day and cauſe of 


his caption and detention, ad faciendum, ſubjiciendum, et reci- 


piendum, to do, ſubmit to, and receive, whatſoever the judge 
or court awarding ſuch writ ſhall conſider in that behalf (s). 


This is a high prerogative writ, and therefore by the common 


law iſſuing out of the court of king's bench, not only in term- 


time, but alſo during the vacation (t), by a fiat from the chief 


juſtice or any other of the judges, and running into all parts 
of the king's dominions: for the king is at all times intitled to 
have an account, why the liberty of any of his ſubjects is 
reſtrained (u), wherever that reſtraint may be inflicted. If 
it iſſues in vacation, it is uſually returnable before the judge 
himſelf who awarded it, and he proceeds by himſelf thereon 
(w); unleſs the term ſhould intervene, and then it may be re- 
turned in court (x). Indeed, if the party were privileged in the 
courts of common pleas and exchequer, as being an officer or 
ſuitor of the court, an habeas corpus ad ſubf iciendum might alſo 
have been awarded from thence (y): and, if the cauſe of im- 
priſonment were palpably illegal, they ii ht have diſcharged 
him (z) ; but, if he were committed for any criminal matter, 
they could only have remanded him, or taken bail for his 


() St. Trizls, viii. 142. November, two days after the expita- 
(1) The plurie; habeas corpus directed tion of the term. 
to Berwick in 43 Elis. (cited 4 Burr, (u) Cro Jac. 543. 
856.) was tefle'd die Jevis prex” pat (w) 4 Burr, 856. | 
guinden' ſan#ti Martini, It appears, (x) IId. 460. 542. 606. 
by referring to the dominical letter of (y) 2 Inſt. gg. 4 laſt. 290. 2 Hal. 
that year, that this guindena (No. 25.) P. C. 144. 2 Ventr. 22. 
bappened (hat year on a Saturday. The (z) Vaugh. 155, 
Thurſday after was jheretore the nobof -- -- | 


* 


Ila | appear- 
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appearance in the court of king's bench (a); which occaſion- 
ed the common pleas to diſcountenance ſuch applications. It 
hath alſo been ſaid, and by very reſpectable authorities (b), 
that the like habeas corpus may iſſue out of the court of chan- 
cery in vacation: but, upon the famous application to lord 
Nottingham by Jenks, notwithſtanding the moſt diligent 
ſearches, no precedent could be found where the chancellor 
had iſſued ſuch a writ in vacation (c), and therefore his lord- 


ſhip retuſed it. 


IN the court of king's bench it was, and is ſtill, neceſſary 
to apply for it by motion to the court (d), as in the caſe of 
all other prerogative writs (certiorari, prohibition, mandamuz, 
&c.) which do not iſſue as of mere courſe, without ſhewing 
ſome probable cauſe why the extraordinary power of the crown 
is called in to the party's aſſiſtance. For, as was argued by 
lord chief juſtice Vaughan (e), “it is granted on motion, 
cc hecaulſc it cannot be had of courſe ; and there is therefore 
& no neceſſity to grant it: for the court ought to be ſatisfied that 
& the party hath a probable cauſe to be delivered. And thi; 
feems the more reaſonable, becauſe (when once granted) the 
perſon to whom it is directed can return no ſatisfactory excuſe 
for not bringing up the body of the priſoner (f). So that, il 
it iſſued of mere courſe, without ſhewing to the court or judge 
ſome reaſonable ground for awarding 1 it, a traitor or felon under 
ſentence of death, a ſoldier or mariner in the king's ſervice, 
a wife, a child, a relation, or a domeſtic, confined for inſa- 
nity or other prudential reaſons, might obtain a temporary en- 
largement by ſuing out an habeas corpus, though ſure to be te- 
manded as ſoon as brought up to the court. And therefore fir 
Edward Coke, when chief juſtice, did not ſcruple in 13 Jac. 
I. to deny a habeas corpus to one confined by the court of ad- 
miralty for piracy; there appearing, upon his own ſhewing, 
ſufficient grounds to confine him (g). On the other hand, ita 

(a) Carter. 221. 2 Jon. 13. (e) Buſhell's _ 2 Jon. 13. 

(b) 41ſt. 182 2 Hal. P. C. 147. (f) Cro. Jac. 5 


(c) Lid Nott. MSS Rep. July 1676. (s) 3 Bulſtr. 27. nf alſo 2 Roll. Rep, 
(d) 2 Mod. 3c6. 1 Lev, 1, 138, 
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probable ground be ſhewn, that the 2 is e n _ 
out juſt cauſe (h), and therefore hath a rig tto © 1 , the 
writ of habeas corpus 18 then a writ of right, which © may 
&« not be denied, but ought to be granted to every man that 
« i- committed, or detained in priſon, or otherwiſe reſtrain- 
« ed, though it be by the cammand of the king, the privy 
6 cguncil, or any other i} ay ; 


Ix a former part of theſe commentaries (k) we expatiated 
at large on the perſonal liberty of the ſubject. It was ſhewn 
to be a natural inherent right, which could not be ſurrender- 
ed or forfeited, unleſs by the commiſſion of ſome great and 
atrocious crime, nor ought to be abridged in any cafe with- 
out the ſpecial permiſſion of law. A doctrine co-eval with 
the firſt rudiments of the Engliſh conſtitution; and handed 
down to us from our Saxon anceſtors, notwithſtanding all 
their ſtruggles with the Danes, and the violence of the Nor- 
man conqueſt : aſſerted afterwards and confirmed by the con- 
queror himſelf and his deſcendants: and though ſometimes 
a little impaired by the ferocity of the times, and the occaſi- 
onal deſpotiſm of jealous or uſurping prinees, vet eſtabliſhed 


on the firmeſt baſis by the proviſions of magna carta, and a. 


long ſucceſſion of ſtatutes enacted under Edward III. To 
aſſert an abſolute exemption from impriſonment in all caſes, 
is inconſiſtent with every idea of law and political ſociety ; 
and in the end would deſtroy all civil liberty, by rendering 
its protection impoſſible : but the glory of the Engliſh law 
conſiſts in clearly defining the times, the cauſes, and the ex- 
tent, - when, wherefore, and to what degree, the impriſon— 
ment of the ſubject may be lawful. This induces an abſo- 
lute neceſſity of expreſſing upon every commitment the reaſon 
tor which it is made: that the court upon an habeas corpus 
may examine into its validity; and according to the circum- 


ſtances of the caſc may diſcharge, admit to bail, or remand 
the priſoner, = | 


(h) 2 Taſt, 615, (k) Book I. ch. 1, 
%) Com. journ, Apr, 1628. | 
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Axp yet, early in the reign of Charles I. the court of king's 
bench, relying on ſome arbitrary precedents. (and thoſe per- 
haps miſunderſtood) determined () that they could not upon 
an habeas corpus either bail or deliver a priſoner, though com- 
mitted without any cauſe aſſigned, in caſe he was committed 
by the ſpecial command of the king, or by the lords of the 
privy council. This drew on a parliamentary enquiry, and 
produced the petition of right, 3 Car. I. which recites this 
illegal judgment, and enaQts, that no freeman hereafter ſhal 
be ſo impriſoned or detained. But when, in the following 
year, Mr. Selden and others were committed by the lords of 
the council, in purſuance of his majeſty's ſpecial command, 
under a general charge of © notable contempts and ſtirring 
« up {editicn againſt the king and government,” the judges 
delayed for two terms (including alſo the long vacation) to 
deliver an opinion how far ſuch a charge was bailable. And, 
when at length they agreed that it was, they however an- 
nexcd a condition of finding ſureties for the good behaviour, 
which {till protracted their impriſonment ; the chief juſtice, 
ſir Nicholas Hyde, at the ſame time declaring (m), that 
ce if they were again remanded for that cauſe, perhaps the 
* court would not afterwards grant a habeas corpur, being al. 
ce ready made acquainted with the cauſe of the impriſon- 
& ment.” But this was heard with indignation and aſtoniſh- 
ment by every lawyer preſent; according to Mr. Selden'; 

own account of the matter, whoſe reſentment was not cooled 
at the diſtance of four and twenty years (n). 


 Tarse pitiful evaſions gave rife to the ſtatute 16 Car. I. c 
10. F. 8. whereby it was enacted, that if any perſon be com- 
mitted by the king himſelf in perſon, or by his privy counci, 


(1) State Tr. vii. 136. « pronuntiavit (ſui ſemper ſinilit 1. 
(m) 1bid. 240 « bis perpetus — now. A 
(a) © Etiam judicum tunc primari- * Quid, ut odieſiſimum juris prodyy' 
& us, niſi illud faceremus, reſcripti il- „un, ſcientioribus hie univerſis ce 
« lius forenſit, qui libertatis perſona- © tum,” (Vindic, Mar. clau, a: 
4 lis eomnimedae windex legitimus eft A, D. 1653.) 
« fere ſelus, uſum omnimidum palam 
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or by any of the members thereof, he ſhall have granted unto 
him, without any delay upon any pretence whatſoever, a writ 
of habeas corpus, upon demand or motion made to the court 


of king's bench or common pleas ; who ſhall thereupon, hit 


three court days after the return is made, examine and deter- 
mine the legality of ſuch commitment, and do what to ju- 
ſtice ſhall appertain, in delivering, bailing, or remanding 
ſuch priſoner. Yet ſtill in the cafe of Jerks, before alluded 
to (o), who in 1676 was committed by the king in council 
for a turbulent ſpeech at Guildhall (p), new ſhitts and devices 


were made utc of to prevent his enlargement by law; the 


Chief juſtice (as well as the chancellor) declining to award a 
writ of habeas corpus ad ſubjiciendum in vacation, though at 
laſt he thought proper to award the uſual writs ad deliberan- 


dum, c. whereby the priſoner was dilcharged at the Old 


Bailey, Other abuſes had alſo crept into daily practice, 
which had in ſome meaſure defeated the benefit of this great 
conſtitutional remedy, The party impriſoning was at liberty 


to delay his obedience to the firſt writ, and might wait till a 


ſecond and a third, called an alias and a pluries, were iſſued, 
before he produced the party; and many other vexatious 
ſhifts were practiſed to detain ſtate-prifoners in cuſtody. But 
whoever will attentively conſider the Engliſh hiſtory may ob- 
ſerve, that the flagrant abuſe of any power, by.the crown or 


its miniſters, has always been productive of a ſtruggle; which. 


either diſcovers the exerciſe of that power to be contrary to 
law, or (if legal) reſtrains it for the future. This was the 
cale 1n the preſent inſtance. 'The oppreſſion of an obſcure 


individual 4 birth to the famous habeas corpus act, 31 


Car. II. c. 2. which is frequently conſidered as another mas- 
na carta 00 of the kingdom; and by conſequence has alſo 
in ſubſequent times reduced the method of proceeding on 
theſe writs (though not within the reach of that ſtatute, but 
iſſuing merely at the common law) to the true ſtandard of 
law and liberty. 


(4) See bock I. ch. 1, 


14 


(o) Pag. 132, 
(p) State Trials. vii, 471, 
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Tux ſtatute itſelf enacts, 1. That the writ ſhall be return- 
ed and the priſoner brought up, within a limited time, ac- 
cording to the diſtance, not exceeding in any caſe twenty 
days. 2. 'That fuch writs ſhall be endorſcd, as granted in 
purſuance of this act, and ſigned by the perſon awarding 
them (r). 3. That on complaint and requeſt in writing by 
or on behali of any perſon committed and charged with any 
crime (unleſs committed for treaſon or felony expreſſed in 
the warrant, or for ſuſpicion of the ſame, or as acceſſory 
thereto before the fact, or convicted or charged in executi- 
on by legal proceſs) the lord chancellor or any of the twelve 
judges, in vacation, upon viewing a copy of the warrant, 
or aihdavit that a copy is denied, ſhall (unleſs the party has 
neglected for two terms to apply to any court for his enlarge- 
ment) award a habeas corpus tor ſuch priſoner, returnable im- 
mediately before himſelf or any other of the judges; and 
upon the return made ſhall diſcharge the party, if bailable, 
upon giving ſecurity to appear and anſwer to the accuſation 
in the proper court of judicature. 4. That officers and 
keepers neglecting to make due returns, or not delivering to 
the priſoner or his agent within ſix hours aſter demand a co- 
py of the warrant of commitment, or ſhifting the cuſtody of 
a priſoner from one to another, without ſufficient reaſon or 
authority (tpecified in the act) ſhall for the firſt offence forfeit 
100l. and for ths fecond offence 200). to the party grieved, 
and be diſabled to hold his office. 5. That no perſon, once 
delivered by habeas corpus, ſhall be recommitted for the 
ſame offence, on penalty of 5001. 6. That every perſon 
committed for treaſon or felony thall, if he requires it the 
firſt week of the next term, or the firſt day of the next ſeſſion 
of oyer and terminer, be indicted in that term or ſeſſion, ca 
elſe admitted to bail; unleſs the king's witneſſes cannot 
be produced at that time: and if acquitted, or if not in- 
dicted and tried in the ſecond term or ſeſſion, he. ſhall be 
diſcharged from his impriſonment for ſuch imputed offence: 
but that no perſon, alter the aſſiſes thall be opened for 1h: 


(r) Theſe two clauſes ſeem to be tranſpoſed, and ſhould properly be plact! 
after the following proviſioas, 


county 
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county in which he is detained, ſhall be removed by Ha- 
beas corpus, till after the aſſiſes are ended; but ſhall be left 
to the juſtice of the judges of aſſiſe. 7. That any ſuch 
riſoner may move for and obtain his habeas corpus, as 
well out of the chancery or exchequer, as out of the king's 
bench or common pleas; and the lord chancellor or judges 
denying the ſame, on ſight of the warrant or oath that the 
ſame is refuſed, forfeit ſeverally to the party grieved the ſum 
of 500 J. 8. That this writ of habeas corpus ſhall run into 
the counties palatine, cinque ports, and other privileged 
places, and the iſlands of Jerſey and Guernſey. 9. That no 
inhabitant of England (except perſons contracting, or conviqs 
praying, to be tranſported ; or having committed ſome capital 
offence in the place to which they are ſent) ſhall be ſent pri- 
ſoner to Scotland, Ireland, Jerſey, Guernſey, or any places be- 
yond the ſeas, within or without the king's dominions : on 
pain that the party committing, his adviſers, aiders, and 
aſſiſtants, ſhall forfeit to the party grieved a ſum not leſs than 
500 l. tobe recovered with treble coſts; ſhall be diſabled to bear 
any office of truſt or profit; ſhall incur the penalties of prae- 
munire ; and ſhall be incapable of the king's pardon. 


Tars is the ſubſtance of that great and important ſtatute : 
which extends (we may obſerve) only to the caſe of commit- 
ments for ſuch criminal charge, as can produce no inconveni- 
ence to public juſtice by a temporary enlargement of the pri- 
ſoner: all other caſes of unjuſt impriſonment being leſt to the 
Laboas corpus at common law, But even upon writs at the 
common law it is now expected by the court, agreeable to - 
antient precedents (s) and the ſpirit of the act of parliament, 
that the writ ſhould be immediately obeyed, without waiting 
tor any alias or plurics ; otherwite an attachment will iſſue. 
By which admirable regulations, judicial as well as parliamen- 
tary, the remedy is now complete for removing the injury of 
unjuſt and illegal confinement. A remedy the more neceſſa- 
ry, becauſe the oppreſſion docs not always ariſe from the ill- 
nature, but ſometimes from the mere inaitention, of govern— 


(5) 4 Barr. 886. 
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ment. For it frequently happens in foreign countries, (and 
bas happened in England during temporary ſuſpenſions (t) of 
the ſtatute) that perſons apprehended upon ſuſpicion have ſuf- 
fered long impriſonment, merely becauſe they were forgotten. 


Tux fatisfaFory remedy for this injury of falſe impriſon- 
ment, is by an action of treſpaſs, vi et armis, uſually called 
an action of falſe impriſonment z which is generally, and al- 
moſt unavoidably, accompanied with a charge of aſſault and 
battery alſo: and therein the party ſhall recover damages for 
the injury he has received; and alſo the defendant is, as for 
all other injuries committed with force, or vi et arms, liable 
to pay a fine tothe king tor the violation of the public peace, 


HI. Wir n regard to the third abſolute right of individual, 
or that of private property, though the enjoyment of it, when 
acquired, is ſtrictly a perſonal right; yet as its nature and 
original, and the means of its acquiſition or loſs, fell more di- 
realy under our ſecond general diviſion, of the rights f 
things; and as, of courſe, the wrongs that affect theſe rights 
mult be referred to the correſponding diviſion in the preſent 
book of our commentaries; I conceive it will be more com- 
modious and eaſy to conſider together, rather than in a ſeparate 
view, the injuries that may be offered to the enjoyment, a 
well as to the rights, of property. And therefore I ſhall here 
conclude the head of injuries affecting the ab/olute rights of 
individuals. | = 


Wx are next to contemplate thoſe which affect their rela- 
tive rights; or ſuch as are incident to perſons conſidered a 
members of ſociety, and connected to each other by various 
tics and relations: and, in particular, ſuch injuries as may be 
done to perſons under the four following relations ; huſband 
and wife, parent and child, guardian and ward, maſter and 
ſervant. „ | 


(t) See Vol, . pag. 136. 
I. InguRIts 
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L INJURIES that may be offered to a perſon, conſidered 


as a huſband, are principally three: abduction, or taking away 


a man's wiſe z adultery, or criminal converſation with her; 
and beating or otherwiſe abuſing her. I. As to the firſt ſort, 
abduFion or taking her away, this may either be by fraud and 


perſuaſion, or open violence: though the law in both caſes 


juppoſes force and conſtraint, the wife having no power to 
conſent ; and therefore gives a remedy by writ of raviſhment, 
or adtion of treſpaſs vi et armis, de uxore rapta et abducta (u). 
This action lay at the common law; and thereby the huſband 
ſhall recover, not the poſſeſſion (w) of his wife, but damages 
for taking her away: and by ſtatute Weſtm. 1. 3. Edw. I. c. 
13. the offender ſhall alſo be impriſoned two years, and be 
fined at the pleaſure of the king. Both the king and huſband 
may therefore have this action (x): and the huſband is alſo 
intitled to recover damages in an action on the caſe, againſt 
ſuch as perſuade and intice the wife to live ſeparate from him 
without a ſufficient cauſe (y). The old law was fo ſtrict in 
this point, that, if one's wife miſſed her way upon the road, 
it was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted and in danger of being loſt or 


drowned (2): but a ſtranger might carry her behind him on 


horſcback to market, to a juſtice of the peace for a warrant _ 


againſt her huſband, or to the ſpiritual court to ſue for a di- 
vorce (a). 2. Adultery, or criminal converſation with a man's 
wife, though it is, as a public crime, left by our laws to the 
coercion of the ſpiritual courts; yet, conſidered as a civil in- 
jury, (and ſurely there can be no greater) the law gives a 
ſatisfaction to the huſband for it by an action of treſpaſs vi 
et armis againſt the adulterer, wherein the damages recover- 
cd are uſually very large and exemplary. But theſe are 
properly increaſed or diminiſhed by circumſtances (b); as the 
rank and fortune of the plaintiff and defendant ; the rela- 


(u) F. N. B. 8g. 2) Bro. Abr. 1. treſpaſi. 213. 
(w) 2 laſt. 434. | $ 0 Ibid. 20). LG / p: 
(x) Ibid, (b) Law of ni pris, 26. 


(y} Law of ni print. 74. 
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tion or connection between them; the ſeduction or otherwiſe 
of the wife, founded on her previous behaviour and character; 
and the huſband's obligation by ſettlement or otherwiſe to 
provide for thoſe children, which he cannot but ſuſpe& to be 
ſpurious. 3. The third 1 injury is that of beating a man's wite 
or otherwiſe ill uſing her; for which, if it be a common 
aſſault, battery, or impriſonment, the law gives the uſual 
remedy to recover damages, by action of treſpaſs vi et armic, 
which muſt be brought inthe names of the huſband and wife 
7ezntly : but if the beating or other maltreatment be very enor- 
mous, ſo that thereby the huſband is deprived for any time 
of the company and aſſiſtance of his wife; the law then give; 
him a /eparate remedy, by an action upon the caſe for this ill 
uſage, per quod conſortium amiſit, 1n which he ſhall recover a 
ſatisfaction in damages (c). 


II. InjJurIts that may be offered to a perſon conſidered in 
the relation of a parent are likewiſe of two kinds; 1. . 
duction, or taking his children away; and 2. Marrying his 
fon and heir without the father's content, whereby, during the 
continuance of the military tenurcs, he loft the value of his 
marriage. But this laſt injury is now ceaſed, together with 
the right upon which it was grounded: for, the father being 
no longer entitled to the value of the marriage, the marrying 
his heir does him no ſort of 1 injury, for which a civil action 
will lie. As to the other, of abduction or taking away the 
children from the father, that is alſo a matter of doubt whether 
it be a civil injury, or no; for, before the abolition of the 
tenure in chivalry, it was equally a doubt whether an action 
would lie for taking and carrying away any other child beſides 
the heir: ſome holding that it would not, upon the ſuppoſition 
that the only ground or cauſe of action was loſing the value 
of the heir's marriage; and others holding that an action 
| would he for taking away any of the children, for that the pa- 
rent hath an intereſt in them all, to provide for their educati- 
on (d). If therefore before the abolition of theſe tenures it was 
an injury to the father to take away the reſt of his children, 2 


(c) Cro. Jac. 301. $38, | (d) Cro, Eliz. 770. 


well 
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well as his heir, (as I am inclined to think it was) | it ſtill re- 
mains an injury, and is remediable by a writ of raviſhment, 
or, action of treſpaſs vi et armis, de filio, vel filia, rapto vel 
abdudts (e); in the fame manner as the huſband may have it, 
on account of the abduction of his wife. 


/ 


TIL Or a ſimilar nature to the laſt is the relation of guardian 
and <vard; and the like actions mutatis mutandis, as are given 
to fathers, the guardian alſo has for recovery of damages, 
when his ward is ſtolen or raviſhed away from him (t). 
And though guardianſhip in chivalry is now totally aboliſhed, 
which was the only beneficial kind of guardianthip to the 
guardian, yet the guardian in ſocage was always (g) and is ſtill 
intitled to an action of raviſhment, it his ward or pupil be 
taken from him: but then he muſt account to his pupil for 
the damages which he ſo recovers (h). And, as guardian in 
ſocage was alſo intitled at common law to a writ of right of 
ward, de cuſlodia terrae et haeredis, in order to recover the 
poſſeſſion and cuſtody of the infant (i), ſo I apprehend that 
he is ſtill intitled to ſue out this antiquated writ. But a more 
ſpeedy and ſummary method of redreſſing all complaints re- 
lative to wards and guardians hath of late obtained, by an 
application to the court of chancery; which is the ſupreme 
guardian, and has the ſuperintendent juriſdiction, of all the 
infants in the kingdom. And it is expreſsly provided by ſtatute 
12 Car. II. c 24. that teſtamentary guardians may maintain 

an action of raviſhment or treſpais, for recovery of any of 
their wards, and alſo for damages to be applicd to the uſe and 
benefit of the infants (C). 


IV. To the relation between maſler and ſervant, andtheright 
accruing thercirom, there are two ſpecies of injuries incident. 
The one is, retaining a man's hired ſervant before his time is 
expired; the other, beating or confining him in ſuch a manner 


(e) F. N. B. 90. | | (bh) Hale on F. N. B. 139. 
(f) 161d. 39. | (i) F. N. B. bid. = 
(s) bid h (k) 2 P. — 108, 
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that he is not able to perform his work. As to the firſt; the 
retaining another perſon's ſervant during the time he bas 
agreed to ſerve his preſent maſter; this, as it is an ungentle- 
manlike, fo it is alſo an illegal act. For every maſter has by. 
his cortract purchaſed, for a valuable conſideration, the ſervice 
of his domeſtics for a limited time: the inveigling or hiring 
his ſervant, which induces a breach of this contract, is there- 
fore an injury to the maſter; and for that injury the law haz 
given him a remedy by a ſpecial action on the caſe; and he 
may alſo have an action againſt the ſervant for the non: per- 
formance of his agreement (). But, if the new maſter waz 
not apprized of the former contract, no action lies againſt 
bim (m), unleſs he refuſes to reſtore the ſervant upon demand. 
'The other point of injury, is that of beating, confining, or 

- diſabling a man's fervant, which depends upon the ſame prin- 
ciple as the laſt ; viz. the property which the maſter has by 
his contract acquired in the labour of the ſervant. In this caſe, 

| beſides the remedy of an action of battery or impriſonment, 
which the ſervant himſelf as an individual may have againſt 

the aggreſſor, the maſter allo, as a recompence for his imme- 
diate loſs, may maintain an aQiion of treſpaſs, vi et armis ; in 
which he muſt allege and prove the ſpecial damage he haz 
ſuſtained by the beating of his ſervant, per quod ſervitiun 

amiſit (n) + and then the jury will make him a proportionable 
pecuniary ſatisfaction. A ſimilar practice to which, we find 
alſo to have obtained among the Athenians; where maſters 
were entitled to an action againſt ſuch as beat or ill treated 
their ſervants (o). 


We may obſerve that, in theſe relative injuries, notice ison!) 
taken of the wrong done to the ſuperior ot the parties related, 
by the breach and ditiolution of either the relation itſelf, or at 
leaſt the advantages accruing therefrom; while the loſs of the 
inferior by ſuch injuries is totally unregarded. One reaſon fo 
which may be this: that the inferior hath no kind of property 
in the company, care, or aſſiſtance of the ſuperior, as the ſo- 


(1) F. N. B. 167. | (n) 9 Rep. 113. 10 Rep. 130. 
(m) 16;d, Winch. 51. („) Pon. Antiqu. b. 1. C. 20. 
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perior 15 held to have in thoſe of the inferior; and therefore 
the inferior can ſuffer no loſs or injury. The wife cannot 
recover damages for beating her huſband, for ſhe hath no ſepa- 
rate intereſt in any thing during her coverture. The child 
hath no property in his father or guardian; as they have in 


him, for the ſake of giving him education and rurture, Yet 


the wife or the child, if the huſband or parent be ſlain, have a 
peculiar ſpecics of criminal proſecution allowed them, in the 
nature of a civil ſatisfaction; which is called an appeal, and 
which will be conſidered in the next book. And ſo the ſer- 
vant, whoſe maſter is diſabled, does not thereby loſe his main- 
tenance or wages. He had no property in his maſter ; and, 
if he receives his part of the ſtipulated contract, he ſuffers no 
injury, and is therefore intitled to no action, for any battery 
or impriſonment which ſuch maſter may happen to endure. 
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\CHAPTER THE NINTH. 


Or INJURIES ro PERSONAL PROPERTY. 


N the preceding chapter we conſidered the wrongs or in- 

juries that affected the rights of perſons, either conſidered 
as individuals, or as related to each other; and are at preſent 
to enter upon the diſcuſſion of ſuch injuries as affect the rights 
of property, together with the remedies which the law has 
given to repair or redreſs them. 


AND here again we muſt follow our former diviſion (a) of 
property into perſonal and real: perſonal, which conſiſts in 
goods, money, and all other moveable chattels, and things 
thereunto incident; a property, which may attend a man's 
perſon wherever he goes, and from thence receives its deno- 
mination: and real property, which conſiſts of ſuch things as 
are permanent, fixed, and immoveable ; as lands, tenements, 
and hereditan:ents of all kinds, which are not annexcd to the 
perſon, nor can be moved from the place in which they ſubſiſt. 


FirsT then we are to conſider the injuries that may be oſ- 
fered to the rights of perſonal property; and, of theſe, firſt 
the rights of perſonal property in poſſeſſion, and then thoſe 
that are in adion only (b). 


(a) See book II. ch. 2. (b) Did. ch. 28. 
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I. Ta rights of perſonal property in poſſeſſion are liable to 


two ſpecies of injuries: the amotion or deprivation of that poſ- 


ſeſſion; and the abuſe or damage of the chattels, while the poſ- 
ſeſnon continues in the legal owner. The former, or depri- 


vation of poſſeſſion, is alſo diviſible into two branches; the un- 


juſt and unlawſul taking them away; and the unjuſt detaining 
them, though the original taking might be lawſul. 


1. Ax p firſt of an unlawful taking. The right of property 
in all external things being ſolely acquired by occupancy, as has 
been formerly ſtated, and preſerved and transferred by grants, 
deeds, and wills, which are a continuation of that occupancy ; 
it follows as a neceſſary conſequence, that when I once have 
gained a righttul poſicfſien of any gœods or chattels, either by 
a juſt occupancy or by a legal transfer, whoever cither by 
fraud or force diſpoſſeſſes me of them is guilty of a tranſgreſſion 
againſt the law of tociety, which is a kind of ſecondary law of 
nature. For there muſt be an end of all ſocial commerce be- 
tween man and man, unleſs private poſſeſſions be ſecured from 
unjuſt invaſions: and, if an acquiſition of goods by either 
force or fraud vere allowed to be a ſufficient title, all property 
would ſoon be confined to the moſt ſtrong, or the moſt cunning, 


3 
and the weak and ſimple minded part of mankind (whichis by far 


poſſeſſions. 


Tur wrongful taking of goods being thus moſt clearly an 
injury, the next conſideration is, what remedy the law cf Eng- 

land has given for it. And this is, in the firſt place, the reſtitu- 
tion of the goods themmſclves ſo wrongtully taken, with damages 
for the lofs ſuſtained by ſuch unjuſt invaſion; which is effected 

by uction of replevine an inſtitution, which the mirror (c) aſcribes 

to Glanvil, Chict juſtice to king Henry the ſecond. This obtains 

only in one inflance of an unlawful taking, that of a wrong- 

(e) c. 2. L. E. 


Vor. III. : K | >< 


the moſt numerous diviſion) could. never be ſecure of their 
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ful diſtreſs; and this and the action of detinue (of which I ſhall 
preſently ſay more) are almoſt the only actions, in which the 
actual ſpecific poſſeſſion of the identical perſonal chattel i; 
reſtored to the proper owner. For things perſonal are looked 

upon by the law as of a nature ſo tranſitory and periſhable, tha 
it is for the moſt part impoſſible either to aſcertain their iden- 
tity, or to reſtore them in the ſame condition as when they came 
to the hands of the wrongful poſſeſſor. And ſince it is 2 
maxim that lex neminem cogit ad vana, ſeu impoſſibilia,” it 
therefore contents itſelf in general with reſtoring, not the 
thing itſelf, but a pecuniary equivalent to the party injured; 
by giving him a ſatisfaction in damages. But in the caſe of 
diſtreſs, the goods are from the firſt taking in the cuſtody cf 
the law, and not merely in that of the diſtreinor; and there- 
fore they may not only be identified, but alſo reſtored to the 
firft poſſeſſor, without any material change in their condition, 
And, being thus in the cuſtody of the law, the taking them 
back by force is looked upon as an atrocious injury, and deno- 
minated a reſcous, for which the diſtreinor has a remedy in 
damages, either by writ of reſcous (d), in caſe they were going 
to the pound, or by writ de parco fracto, or pound breach (e) 
in caſe they were actually impounded. He may alſo at his 
option bring an action on the caſe. for this injury: and ſhall 
therein, if the diſtreſs were taken for rent, recover treble da- 
mages (f). The term, reſcous, is likewiſe applied to the forcibk 
delivery of a defendant, when arreſted, from the officer who 
is carrying him to priſon. In which circumſtances the plaintif 
has a fimilar remedy by action on the caſe, or of reſcous (g 
or, if the ſheriff makes a return of ſuch reſcous to the cou 
out of which the proceſs iſſued, the reſcuer will be puniſhel 
by attachment (h). 


(d) F. N. B. 101. (e) 6 Med. 211. 
19 Ibid. 100. (h) Cro. Jac. 419. Salk. $86. 


(F) Stat. 2 W. & M. Sell. 1.c. 5. , 
Ax 
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Ax action of replevin, the regular way of conteſting the va- 
lidity of the tranſaction, is founded, I ſaid, upon a diſtreſs 
taken wrongfully and without ſufficient cauſe: being a re- de- 
livery of the pledge (i), or thing taken in diſtreſs, to the owner; 
upon his giving ſecurity to try the right of diſtreſs, and to reſtore 
it if the right be adjudged againſt him (k). And formerly, 
when the party diſtreined upon intended to diſpute the right 
of the diſtreſs, he had no other proceſs by the old common law 
than by a writ of replevin, replegiari facias (1); which iſſued 
cut of chancery, commanding the ſheriff to deliver the diſtreſs 
to the owner, and afterwards to do juſtice in refpe& of the 
matter in diſpute in his own county-court. But this being a 
tedious method of proceeding, the beaſts or other goods were 
long detained from the owner, to his great loſs and damage (m). 
For which rea:on the ſtatute of Marlbridge (n) direQs, that 
(without ſuing a writ out of chancery) the ſheriff, immedi- 
ately upon complaint to him made, ſhall proceed to replevy 
the goods. And, for the greater caſe of the parties, it is far- 
ther provided by ſtatute 1 P. & M. c. 12. that the ſheriff ſhall 
make at leaſt four deputies in each county, for the ſole pur- 
poſe of making replevins. Upon application therefore, eithet 
to the ſheriff, or one of his ſaid deputies, ſecurity is to be 
given, in purſuance of the ſtatute of Weſtm. 2. 13 Edw. I. c. 
2. 1. That the party replevying will purſue his action againſt 
the diſtreinor, for which purpoſe he puts in plegios de proſequends, 
or pledges to proſecute; and, 2. That if the right be determi- 
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Y ned againſt him, he will return the diſtreſs again; for which 
: purpoſe he is alſo bound to find plegios de retorno habendo. Be- 
n ſides theſe pledges, which are merely diſcretionary in the ſheriff, 
dme ſtatute 11 Geo. II. c. 19. requires that the officer, granting a 


replevin on a diſtreſs for rent, ſhall take a bond with two ſure- 
ties in a ſum of double the value of the goods diſtreined; which 
bond ſhall be aſſigned to the avowant or perſon making cogni- 


As (i) See pag. 13, (m) 2 Inſt. 139. 
(k) Co. Lit. 144. + + 7 
(0) F. N. B. Fl (o) gz Hen. III c. 21 
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end of all diſtreſſes is only to compel the party 


ence to the manner by which he thus has regained poſſeſſion; 
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2 ance, on requeſt made to the ſheriff, and, if forfeited, may 
be ſued in the name of the aſſign ee. And 3 as the 

iſtreined 
upon to ſatisfy the debt or duty owing from him, this end is 
as Well anſwered by ſuch ſufficient ſureties as by retaining the 
very diſfreſs, which might frequently occaſion great inconve- 
nience to the owner; and that the law never wantonly inflicqtʒ. 
The ſheriff, on receiving ſuch ſecurity, is immediately, by his 
officers, to cauſe the chattels taken in diſtreſs to be reſtored 
into the poſſeſſion of the party diſtreined upon; unleſs the dif. 
ſtreinor claims a property in the goods ſo taken. For if by 
this method of diſtreſs, the diſtreinor happens to come again 
into poſſeſſion of his own property in goods which before he 
had loſt, the law allows him to keep them, without any refer- 


being a kind of perſonal remitter (o). If therctore the diſtreinor 
claims any ſuch property, the party replevying muſt ſue out 
a writ de proprietate probanda, in which the ſheriff is to try, 
by an inqueſt, in whom the property previous to the diſtre; 
ſubſiſted (p). And if it be found to be in the diſtreinor, the 
ſheriff can proceed no farther; but muſt return the claim of 
property to the court of king's bench or common pleas, to be 
there farther proſecuted, if thought adviſable, and there final. 


determined (q). 8 
Bur if no claim of property be put in, or if (upon trial) the l 
ſheriff's inqueſt determines it againſt the diſtreinor; then the 5 
ſheriff is to replevy the goods (making uſe of even force, if the | 
diſtreinor makes reſiſtance) (r) in caſe the goods be found within ( 
his county. But if the diſtreſs be carried out of the county, 2 6 
concealed, then the ſheriff may return that the goods, or bealt; (u; 
arc elojgned, elongata, carried to a diſtance, to places to him un. ge 
known: and thereupon the party replevying ſhall have a writ 0! Li. 
capias in withernam, or in vetito namio; a term which ſignifies Wis 
| ; i mo 

(9) See pag. 19. ET (q) Co. Litt. 145. Finch. L. 45% More 
(r) Finch, L. 316. (r) 2 Jalt. 193. Laich te 


ſecond 
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ſecond or reciprocal diſtreſs (s), in lieu of the firſt which was 
cloigned. It is therefore a command to the ſheriff to take 
other goods of the diſtreinor, in lieu of the diſtreſs formerly 
taken, and eloigned, or withheld from the owner (t). So 
that here is now diſtreſs againſt diſtreſs; one being taken to 
anſwer the other, by way of repriſal (u), and as a puniſhment 
for the illegal behaviour of the original diſtreinor. For which 
reaſon goods taken in withernam cannot be replevied, till the 
original diſtreſs js forthcoming (w). ; | 7 


— 


Bur, in common cafes, the goods are delivered back to 
che party replevying, who is then bound to bring his action of 
replevin; which may be proſecuted in the county court, be 
the diſtreſs of what value it may (x). But either party may 
remove it to the ſuperior courts; the plaintiff at pleaſure, 
the defendant upon reaſonable cauſe (y): and alſo if in the 
courle of proceeding any right of frechold comes in queſtion, 
the ſheriff can proceed no farther (); ſo that it is uſual to 
carry it up in the firſt inſtance to the courts of Weſtminſter- 
hall. Upon this action brought, the diſtreinor, who is 
now the defendant, makes gvswry z that is, he avowsy 
taking the diſtreſs in his own right, or the right of his 
wite (a) ; and ſets forth the reaſon of it, as for rent arrere, da- 
mage done, or other cauſe; or ele, if he juitihes in another's 
ticht, as his bailiff or ſervant, he is ſaid to make cognizance z 
Wy that is, he acknowledges the taking, but inſiſts that ſuch taking 
vas legal, as he acted by the command of one who had a right 
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(s) Smith's commonw. b, 3. c. 10. Flanders; who gave a univerſal chal- 
2 Init. 141. lenge to diſpute with any perſon in any 
(t) F. N. B. 69. 73. | ſcience; in omn; diu, et de guelibet 
(u) In the old northern languages the este. Upon which Mr. More ſent him 
word wwithernem is uled as equivalent this queſtion, ( utrum averia carucar, 
io repriſel; (Stiernhook, de jure Sueen. * capta in wvetito namic, ſint irreplegi- 
J. 1. c. 10.) « þb:;lia;” whether beaſts of the plough, 
(w) Raym. 475. The ſubſtance of taken in v:thernam, are incapable of 
this tule comp ſed the terms of that fa- being replevied, (Hoddeſd c. 5. 
mous queſtion, with which fir Thomas (x) 2 laſt. 139. 
More (when a ſtudent on his travels) is (y) F. N. B. 69, 70. 
aid to have puzzled a pragmatical pro- (2) 2. Finch. L. 317. 
leder in the univertity ef Bruges in (a) 2 Saund, 195. 
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to diſtrein: and on the truth and legal merits of this avowry 


treſs be inſufficient, he may take a farther diſtreſs or diſtreſ- 


_ diſtreſs, a man diſtreins again for the ſame rent or ſervice, 
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or cognizance the cauſe is determined. If it be determined 
for the plaintiff; viz. that the diſtreſs was. wrongfully taken; 
he has already got his goods back into his own poſſeſſion, and 
ſhall keep them, and moreover recover damages (b). But 

if the defendant prevails, and obtains judgment that the diſtreſs 
was legal, then he ſhall have a writ de retorno habends, 
whereby the goods or chattels (which were diſtreined and then 
replevied) are returned again into his cuſtody ; to be ſold, or 
otherwiſe diſpoſed of, as if no replevin had been made. Or, 
in caſe of rent-arrere, he may have a writ to enquire into the 
value of the diſtreſs by a jury, and ſhall recover the amount of 
it in damages, if leſs than the arrear of rent; or, if more, 
then ſo much as ſhall be equal to ſuch arrear: and, if the di- 


ſes (c): but otherwiſe, if, pending a replevin for a former 


then the party is not driven to his action of replevin, but ſhall 
have a writ of recaption (d), and recover damages for the de- 
fendant's contempt of the proceſs of the law. 


In like manner, other remedies for other unlawful takings 
of a man's goods, conſiſt only in recovering a ſatisfaQion in 
damages. As if a man take the goods of another out of his 
actual or virtual poſſeſſion, without having a lawful title ſo to 
do, it is an injury; which, though it doth not amount to felo- 
ny unleſs it be done animo furandi, is nevertheleſs a tranſgreſi- 
on, for which an action of treſpaſs vi et armis will lie; where- 
in the plaintiff ſhall not recover the thing itſelf, but only dr 
mages for the loſs of it. Or, if committed without force, 
[the party may, at his choice, have another remedy in de 
mages by action of trover and converſion, of which I ſhal 
preſently ſay more. 


8. Durnre Ar lo N of poſſeſſion may alſo be by anunjuſt d- 
tainer of another's goods, though the original tal ing was lawful 


(b) r. M. B. 6g. (%) F. N. B. 51. 
de) Stat. 1) Cas, II. c. 5, ' : 
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As if I diſtrein another's cattle damage-feaſant, and he renders 
me ſufficient amends; now, though the original taking was 
lawful, my ſubſequent detainment of them after tender of 


amends is wrongful, and he ſhall have an action of replevin 
againſt me to recover them (e): in which he ſhall recover da- 


mages only for the detention and not for the caption, becauſe 


the original taking was lawful. Or, if 1 lend a man a horſe, 


and he afterwards refuſes to reſtore, it, this injury conſiſts in 
the detaining, and not in the original taking, and the re- 


gular method for me to recover poſſeſſion is by action of 


detinue (f). In this action of detinue, it is neceſſary to 
aſcertain the thing detained, in ſuch a manner as that 
it may be ſpecifically known and recovered. Therefore it 
cannot be brought for money, corn, or the like: for that 
cannot be known from other money or corn; unleſs it be 
in a bag or a ſack, for then it may be diſtinguiſhably marked. 
In order therefore to ground an action of detinue, which is 
only for the detaining, theſe points are neceſfarv (g): 1. That 
the defendant came lau fully by the goods, as either by delive- 
ry to him, or finding them; 2. That the plaintiff have a pro- 
perty; 3. That the goods themſelves be of ſome value; and 
4. That they be aſcertained in point of identity. But there is 
one diſadvantage which attends this action; viz. that the de- 
ſendant is herein permitted to wage his law, that is, to excul- 
pate himſelf by oath (h), and thereby defeat the plaintiff of his 


remedy: which privilege is grounded on the confidence origi- 


nally repoſed in the bailee by the bailor, in the borrower by 
the lender, and the like; from whence aroſe a ſtrong pre- 
ſumptiye evidence, that in the plaintiff's own opinion the de- 
tendant was worthy of credit. But for this reaſon the action 
itſelf is of late much diſuſed, and has given place to the action 
of trover. | 


Tuis action, of trover and converſion, was in its original an 
action of treſpaſs upon the caſe, for recovery of damages againſt 
ſuch perſon as had found another's goods, and refuſed to deliver 


(e) F. N. B. 6 (8) Co. lit. 286, 
(i) „%%, 138. * ; th) Vid. 295, 
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them on demand, but converted them to his own uſe; from 
which finding and converting it is called an action of trover 
and converſion. The freedom of this action from wager of 
law, and the leſs degree of certainty requiſite in deſcribing 
the goods (i), gave it ſo conſiderable an advantage over the 
action of detinue, that by a fiction of law actions of trover 
were at length permitted to be brought againſt any man, 
who had in his poſſeſſion by any means whatſoever the per- 
ſonal goods of another, and fold them or uſed them without 
the conſent of the owner, or refuſed to deliver them when 
demanded. The injury lies in the converſion: for any man 
may take the goods of another into poſſeſſion, if he finds 
them; but no finder is allowed to acquire a property therein, 
unleſs the owner be for ever unknown (k): and therefore he 
muſt not convert them to his own uſe, which the law pre- 
ſumes him to do, if he refuſes to reſtore them to the owner; 
for which reaſon ſuch refuſal alone is, prima facie, ſufficient 
evidence of a conyerſion (I). The fact of the finding, or trc- 
ver, is therefore now totally immaterial : for the plaintiff needs 
only to ſuggeſt (as words of form) that he loſt ſuch goods, and 
that the defendant ſound them; and, if he proves that the 
gods are bis property, and that the defendant had them in 
ris poſſeſſion, it is ſufficient. But a converſion muſt be ful- 
ly proved: and then in this action the plaintiff ſhall recover 
damages, equal to the value of the thing converted, but not 
the thing itielf; which nothing wil recover but an action of 
detinue or nn 


As to the damage that may be offered to things perſona], 
while in the poſſeſſion of the owner, as hunting a man's deer, 
ſhooting his dogs, poiſoning his cattle, or in any wiſe taking from 
the value of any of his chattels, or making them in a worſe 
condition than before, theſe are injuries too obvious to need ex- 
plication. I have only therefore to mention the remedies given 
by the law to redreſs them, which are in two ſhapes: by action 


of ere vi et 1 where the 28. is in itſelf immediate) lun 


(i) Salk. 684. (1) 10 Rep. 86. 
(k) See Book 1. c. 8. bock II. ch, 1. & 26. * 
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jurious to another's property, and therefore necsMarily ac- 
companied with ſome degree of force; and by ſpecial action 
on the caſe, where the act is in itſelf indifferent, and the in- 
jury only conſequential, and therefore arifing without any 
breach of the peace. In both of which ſuits the plaintiff 
hall recover damages, in proportion to the injury which he 

roves that his property has ſuſtained, And it is not materi- 
al whether the damage be done by the defendant himfelf, or 
his ſervants by his direction; for the action will lie againſt 
the maſter as well as the fervant (m). And, if a man keeps 
a dog or other brute animal, uſed to do miſchief, as by wor- 
rvirg ſheep, or the like, the owner muſt anſwer for the conſe- 
quences, if he knows of ſuch evil habit (n). 


II. HiTHERTo of injuries affecting the right of things per- 
ſonal, in psſſeſſion. We are next to conſider thoſe which re- 
gard things in adlion only; or ſuch rights as are founded on, 
and ariſe from contracts; the nature and ſeveral diviſions of 
which were explained in the preceding volume (o). The 

violation, or non- performance, of theſe contracts might be 
* extended into as great a variety of wrongs, as the rights, 
"4 which we then conſidered : but I ſhall now endeavour to re- 
3 duce them into a narrow compaſs, by here making only a 
twofold diviſion of contradts; wiz. contracts expreſs, and 
contracts implied; and conſidering the injuries that ariſe from 
the violation of each, and their reſpective remedies. 


E 


ExPRESS contracts include three diſtinct ſpecies ; debts, 
covenants, and promiſes. | 


» 1. Tar legal acceptation of debt, is a ſum of money due by 

certain and expreſs agreement. As, by a bond for a determi- 
nate ſum; a bill or note; a ſpecial bargain; or a rent referv- 
ed on a leaſe; where the quantity is fixed and unalterable, 
and does not depend upon any after-calculation to ſettle it. 
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(m) Noy's Max. c. 44. (oo) See book II. ch. 40, 
(n) Cro, Car, 254. 487. (o) 3 
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The non-payment of theſe is an injury, for which the proper 
remedy is by action of debt (p), t> compel the performance 
of the contract and recover the ſpecifical ſum due (q). This 
is the ſhorteſt and ſureſt remedy; particularly where the 
debt ariſes upon a ſpecialty, that is, upon a deed or inſtru. 
ment under ſeal. So alſo, if ] verbally agree to pay a man 
a certain price for a certain parcel of goods, and fail in the 
performance, an action of debt lies againſt me; for this is 
allo a determinate contract: but if I agree for no ſettied price, 
I am not liable to an action of debt, but a ſpecial action on 
the caſe, according to the nature of my contract. And in- 
deed actions of debt are now ſeldom brought but upon ſpeci- 
al contracts under ſeal: wherein the ſum due is clearly and 
preciſely expreſſed : for in caſe of ſuch an action upon a ſim- 
ple contract, the plaintiff labours under two difficulties. 
Firſt, the defendant has here the ſame advantage as in an 
action of detinue, that of waging his law, or purging him- 
ſelf of the debt by oath, if he thinks proper (r). Secondly, 
in an action of debt the plaintiff muſt recover the whole debt 
he claims, or nothing at all. For the debt is one ſingle 
cauſe of action, fixed and determined; and which therefore, 
if the proof varics from the claim, cannot be looked upon as 
the ſame contract whereof the performance is ſued for. It 
therefore I bring an action of debt for 3ol. J am not at libers 
ty to prove a debt of 20/. and recover a verdict thereon (6); 
any more than if I bring an action of detinue for a horſe, I 
can thereby recover an ox. For I fail in the prcof of that 
contract, which my action or complaint has alleged to be 
ſpecific, expreſs, and determinate, But in an action on the 
caſe, on what is called an indebitatus aſſumpſit, which is not 
brought to compel a ſpecific performance of the contract, but 
to recover damages for its non-perfarmance, the implied af- 
ſumpſit, and conſequently the damages for the breach of it, 
are in their nature indeterminate; and will therefore adapt 
and proportion themſelves to the truth of the caſe which 
ſhall be proved, without being confined to the preciſe de- 
mand ſtated in the declaration. For if any debt be proved, 


) F. N. B. r19. | (r) 4 Rep. 94. 
J) See appendix, No. III. F. 1. (s) Dyer. 219. 
. : X how- 
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however leſs than the ſum demanded, the law will raiſe a pro- 
miſe pro tanto, and the damages will of courſe be proporti- 
oned to the actual debt. So that I may declare that the de- 
fendant, being indebted to me in 30l. undertook or promiſed to 
pay it, but failed ; and lay my damages ariſing from ſuch 
failure at what ſum I pleaſe: and the jury will, according to 
the nature of my proof, allow me either the whole f in dama- 
ges, or any inferior ſum. | 


1 ” 1 + 8 3 2 „ 
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Tux form of the writ of debt is ſometimes in the debet and 
 detinct, and ſometimes in the detinet only: that is, the writ 
ſtates, either that the defendant owes and unjuſtly detains the 
debt or thing in queſtion, or only that he unjuſtly detains it. 
I: is brought in the debet as well as detinet, when ſued by one 
of the original contracting parties who perſonally gave the 
credit, againſt the other who perſonally incurred the debt, as 
by the obligee againſt the obligor, the landlord againſt the 
tenant, &c. But, if it be brought by or againſt an executor, 
for a debt due to or from the teſtator, this, not being his 
own debt, ſhall be ſued for in the detinet only (t). So alſo if 
the action be for goods, for corn, or an horſe, the writ ſhall 
be in the detinet only; for nothing but a ſum of money, for 
which I have perſonally contracted, is properly conſidered as 
my debt, And indeed a writ of debt in the detinet only, is i 
neither more nor leſs than a mere writ of detinue : it might 
therefore perhaps be more eaſy (inſtead of diſtinguiſhing be- 
tween the debet and detinet, and the detinet only, in an action 
of debt) to ſay at once that in the one caſe an action of deb: 
may be had, in the other an action of detinue. Ga 
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2. A COVENANT alſo, contained in a deed, to do a direct 
act or to omit one, is another ſpecies of expreſs contracts, tłe 
violation or breach of which is a civil injury. As if a man co- 
venants to be at York by ſuch a day, or not to exercile a trade 
ina particular place, and is not at York at the time appointed, 
or Carries on his trade in the place forbidden, theſe are direct 
breaches of his covenant ; and may be perhaps greatly to the 
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156 PRIVATE Book III. 
ciſadyantage and loſs of the covenantee, 'The remedy for 
this is by a writ of covenant (u); which directs the ſheriff to 
command the defendant generally to keep his covenant with 
the plaintiff {without ſpecifying the nature of the covenant) 
or ſhew good cauſe to the contrary: and if he continues re- 
fractory, or the covenant is already fo broken that it cannot 
now be ſpecifically performed, then the ſubſequent. proceed- 
ings ſet forth with preciſion the covenant, the breach, and 
the loſs which has happened thereby; whereupon the jury 
will give damages, 1n proportion to the injury ſuſtained by 


the plaintiff, and occaſioned by ſuch breach of the defen; 
dant's contract. 


THERE is one ſpecies of covenant, of a different nature 
from the reſt; and that is a covenant real, to convey or diſ- 
poſe of lands, which ſeems to be partly of a perſonal and 
partly of a real nature (w). For this the remedy is by a ſpe- 
cial writ of covenant, for a ſpecific pertormance of the con- 
tract, concerning certain lands particularly deſcribed in the 
writ. It therefore directs the ſheriff to command the de- 
fendant, here called the detorciant, to keep the covenant 
made between the plaintiff and him concerning the identical 
lands in queſtion: and upon this proceſs it is that fines of 
land are uſually levied at common law (x); the plaiatiff, or 
perſon to whom the fine is levied, bringing a writ of cove- 
nant, in which he ſuggeſts ſome agreement to have been 
made between him and the deforciant, touching thoſe parti- 
cular lands, forthe completion of which he brings this action. 
And, for the end of this ſuppoſed difference, the fine or f- 
nalis concordia is made, whereby the deforciant (now called 
the cogni or) acknowleges the tenements to be the right of the 
plaintiff, now called the cognizee. And moreover, as leates 


for years were formerly conſidered only as contracts (y) 


or covenants for the enjoyment of the rents and profits, and 
not as the conveyance of any real intereſt in the land, the 
antient remedy for the leſſee, if ejected, was by writ of 
covenant againſt the leſſor, to recover the term (if in being) 


(u) F. N. B. 145. (e) See book II. ch. 21. 
(w) Hal. on F. N. B. 146. (O) Lid. ch. g 


and 
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himſelf; or, if the term was expired, or the ouſter was com- 
mitted by a ſtranger, then to recover damages only (. 


3. A PROMISE 1s th the nature of a verbal covenant, ent 


wants nothing but the folemnity of writing aud ſcaling to make 
it ab! olutcly the ſame. If therefore it be to do avy cxplicit 
a, it 1s an cxprets contract, as much as any covenant; and 
the breach of it is an equal injury. The remedy indecd is 
not exactly the ſame; | ſince, initead of an action of cove- 
nant, there only lies an action upon the caſe, for what is 

called the ofſumpfſit cr undertaking of the detendant ; the fail- 
ure of performing which is the wrong or injury done to the 
plaintiff, the damages whereof a jury are to eſtimate and ſet- 


tle. As if a builder promiſes, undenakes, or aſſumes to 


Cuius, that he will build and cover his houſe within a time 
limited, and fails to do it; Caius has an action on the caſe 
againſt the builder, for this breach of his expreſs promiſe, 

undertaking, or aſſume ; and ſhall recover a pecuniary ſa- 
tisfaction for the injury fuſtained by ſuch delay. So alto in 
the caſe before-mentioned, of a debt by ſimple contract, if 
the debtor promiſes to pay it and does not, this breach of pro- 
miſe entitles the creditor to his action on the caſe, inſtead of 
being driven to an action of debt. Thus likewiſe a-promit- 
ſory note, or note of hand not under ſeal, to pay money at 
a day certain, is an expreſs aſſumſit; and the payee at com- 
mon law, or by cuſtom and act of parliament the indorſee, 
(a) may recover the value of the note in damages, if it re- 


mains unpaid, Some agreements indeed, though cver fo. 


cxpreſsly made, are deemed of ſo important a nature, that 
they ought net to reſt in verbal promiſe only, which cannot 
be proved but hy the memory (which ſometimes will induce 
the perjury) of. witneſſes. To prevent which, the ſtatute of 
frauds and perjuries, 29 Car. II. c. 3 1 that in the 
fve following caſes no verbal promite thall be ſufficient to 
ground an action upon, but at the leaſt ſome note or mems- 
rundum of it ſhall be made in writing, and ſigned by the par- 


(:) Bro. br. t. exvenan?, 33. F. N. B. 145. (a) See bock II. ch. 30. 
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and damages, in caſe the ouſter was committed by the leſtor 
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158 Dir Book III. 
ty to be charged therewith : 1. Where an exccutor or admi- 
niſtrator promiſes to anſwer damages out of his own eſtate. 
2. Where a man undertakes to anſwer ſor the debt, default, 
or miſcarriage of another. 3. Where any agreement is 
made, upon conſideration of marriage. 4. Where any con- 
tract or ſale is made of lands, tenements, or hereditaments, 
or any intereſt tlierein. 5. And, laſtly, where there is any 
agreement that is not to be performed within a year from 


the making thereof. In all theſe caſes a mere verbal aſſumpſit 


is void. 


From theſe expreſ7 contracts the tranſition is eaſy to thoſe 
that are only implied by law. Which are ſuch as reaſon and 
juſtice dictate, and which therefore the law preſumes that 
every man has contracted to perform; and, upon this pre- 
ſumption, makes him anſwerable to ſuch perſons, as ſuffer by 
his non-performance. 


Or this nature are, firſt, ſuch as are neceſſarily implied by 
the fundamental conſtitution of government, to which every 
man is a contracting party. And thus it is that every perſon is 
bound and hath virtually agreed to pay ſuch particular ſums of 
money, as are charged on him by the ſentence, or aſſeſſed by 
the interpretation, of the law, For it is a part of the original 
contract, entered into by all mankind who partake the benefit; 


of ſociety, to ſubmit in all points to the municipal conſtituti- 


ons and local ordinances of that ſtate, of which each individu- 
al is a member. Whatever therefore the laws order any one 
to pay, that becomes inſtantly a debt, which he hath before- 
hand contracted to diſcharge. And this implied agreement it 
is, that gives the plaintiff a right to inſtitute a ſecond action, 
founded merely on the general contract, in order to recover 
ſuch damages, or ſum of money, as are aſſeſſed by the jury 
and adjudged by the court to be due from the defendant to the 
plaintiff in any former action. So that if he hath once ob- 
tained a judgment againſt another for a certain ſum, and re- 


glects to take out execution thereupon, he may afterward 


bring 


oy 
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bring an action of debt upon this judgment (d), and ſhall not 
be put upon the proof of the original cauſe of action; but 
upon ſhewing the judgment once obtained, ſtill in full force, 
and yet unſatisfied, the law immediately implies, that by the 
original contract of ſociety the defendant hath contracted a 
debt, and is bound to pay it. This method ſeems to have 
been invented, when real actions were more in uſe than at 


preſent, and damages were permitted to be recovered there- . 


on; in order to have the benefit of a writ of capias to take 
the defendant's body in execution for thoſe damages, which 
proceſs was allowable in an action of debt (in conſequence of 
the ſtatute 25 Edw. III. c. 17.) but not in an action real. 
Wherefore, ſince the diſuſe of thoſe real actions, actions of 
debt upon judgment in perſonal ſuits have been pretty much 
diſcountenanced by the courts, as being generally vexatious 
and oppreſſive, by harraſſing the detendant with the coſts of 
two actions inſtead of one. | Bs! — 


Ox the ſame principle it is, (of an implied original con- 
tract to ſubmit to the rules of the community, whereof we 
are members) that a forteiture impoſed by the by-laws and 


private ordinances of a corporation upon any that belong to 


the body, or an amercement ſet in a court-leet or court-baron 
upon any of the ſuitors to the court (for otherwiſe it will not 
be binding) (c) immediately create a debt in the eye of the 


law: and ſuch forfeiture or amercement, if unpaid, work an 


injury tothe party or parties intitled to receive it; for which 
the remedy is by action of debt (d). be 


THE ſame reaſon may with equal juſtice be applied to all 
penal ſtatutes, that is, ſuch acts of parliament whereby a for- 
teiture is inflicted for tranſgreſſing the proviſions therein enact- 
ed. The party offending is here bound by the fundamental con- 
traQt of lociety to obcy the directions of the legiſlature, and 
Pay the forfeiture incurred to ſuch perſons as the law requires. 
The uſual application of this forfeiture is either to the party 
ee OG ns 
| grieved, 
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160 | PRIVATE Book III. 
gricved, or elſe to any of the king's ſubjects in general. Of 
the former ſort is the forfeiture inflicted by the ſtatute of 
Wincheſter (e) (explained and enforced by ſeveral ſubſequent 
ſtatutes) (f) upon the hundred wherein a man is robbed, 
which is meant to oblige the hundredors to make hue and cry 
after the felon; for, if they take him, they ſtand excuſed. 
But otherwiſe the-party robbed is intitled to proſecute them, 
by a ſpecial action on the caſe, for damages equivalent to his 
loſs. And of the ſame nature is the action given by ſtatute 
9 Geo. I. c. 22. common y called the black act, againſt the 
inhabitants of any hundred, in order to make ſatisfaction in 
damages to all perſons wo have ſuſfered by the offences enu- 
merated and made felony by that act. But, more uſually, 
theſe ſorfeitures created by ſtatute are given at large, to any 
common informer; or, in other words, to any ſuch perſon 
or perſons as will ſue for the ſame; and hence ſuch action 
are called popular actions, becaule they are given to the peo- 
ple 1 in general (g). Sometimes one part is given to the king, 
to the poor, or to ſome public ule, and the other part to the 
informer or proſecutor ; and then the ſuit is called a gui tam 
action, becauſe it is brought by a perſon “ qui tam pro domi- 
& no rege, &c. quam pro ſeipſo in bac parte ſequitur.“ If the 
king therefore himſelf commences this ſuit, he ſhall have the 
whole forfeiture (h). But if any one hath begun a qui tam, cr 
popular action, no other perſon can purſue it; and the ver- 
dit paſſed upon the defendant in the firſt ſuit is a bar to all 
others, and concluſive even to the king himſelf. This has 
frequently occaſioned offenders to procure their own friends 
to begin a ſuit, in order to foreſtall and prevent other aQi- 
ons: which practice is in fome meaſure prevented by a ſta- 
tute made in the reign of a very ſharp-ſighted prince in pe- 
nal laws; 4 Hen. VII. c. 20. which enaQs, that no recovc- 
ry, otherwiſe than by verdiQ, obtained by colluſion in an 
action popular, ſhall be a bar to any other action proſcculcd 
boha fide. A proviſion, that ſeems borrowed from the rule 


= ß Ions 


(e) 13 Edw. I. c. 1. (8) See book II. ch. 29. 
(f) 27 Eliz. c. 13. 29 Car. Il. e. 7. (H) 2 Hawk, P. C. 268. 
8 Ceo, II. C. 16, 22 Geo. II. c. 24. | 


. WRON GSV. 3 
of che Roman law, that if a perſon was acquitted of any ac- 
cuſation, merely by the prevari cation of the accuſer, a new 
proſecution might be commenced againſt him (i). | 


Astfco p claſs, of implied contracts, are ſuch as do not 
ariſe from the expreſs determination of any court, or the po= - 
ſitive direction of any ſtatute; but from natural reaſon, and 
the juſt conſtruction of law. Which claſs extends to all pre- 
ſumptive undertakings or aſſumpſits ; which, though never per- 
haps actually made, yet conſtantly ariſe from this general im- 
plication and intendment of the courts of judicature, that 
cvery man hath engaged to perform what his duty or juſtice 


requires. Thus, 


i. Ir I employ a perſon to tranſact any buſineſs for me, or 
perform any work, the law implies that I undertook, or aſ- 
lumed to pay him ſo much as his labour deſerved. And if 
{ negle& to make him amends, he has a remedy for this in- 
jury by bringing his action on the caſe upon this implied 
aſſumpſit; wherein he is at liberty to ſuggeſt that I promiſed 
to pay him ſo much as he reaſonably deſerved, and then to 
aver that his trouble was really worth ſuch a particular ſum, 
which the detendant has omitted to pay. But this valuation 
of his trouble is ſubmitted to the determination of a jury; 
who will aſſeſs ſuch a ſum in damages as they think he really 
merited. This is called an aſſumſſit on a quantum meruit. 


2. Turxx is alſo an implied aſſumpſit on a quantum vale- 
bat, which is very ſimilar to the former; being only where 
one takes up goods or wares of a tradeſman, without expreſsly 
agrecing for the price. There the law concludes, that beth 
parties did intentionally agree, that the real value of the goods 
mould be paid; and an action on the caſe may be brought 
accordingly, if the vendee refuſes to pay that value. 


(i) H. 47. 18. 3. 


Vor. III. L 3. A THIRD | 


% 
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3. A Tr1IRD ſpecies of implied afſumpſits is when one has 
had and received money belonging to another, without any 
valuable conſideration given on the receiver's part: for the 
law conſtrues this to be money had and received for the uſe of 
the owner only; and implies that the perſon ſo receiving pro- 
miſed and undertook to account for it to the true proprietor. 
And, if he unjuſtly detains it, an action on the caſe lies againſt 
him for the breach of ſuch implied promiſe and undertaking, 
and he will be made to repair the owner in damages, equiva- 
lent to what he has detained in ſuch violation of his promiſe. 
This is a very extenſive and beneficial remedy, applicable to 
almoſt every caſe where the defendant has received money 
which ex aequo et bono he ought to refund. It lies for money 
paid by miſtake, or on a conſideration which happens to fail, 
or through impoſition, extortion, or oppreſſion, or where 
undue advantage is taken of the plaintiff's ſituation (k). 


4. Wurz a perſon has laid out and expended his own 
money for the uſe of another, at his requeſt, the law implies 
a promiſe of repayment, and an action will lie on thi 


aſſumpſit (I). 


5. LIKEWISE, fifthly, upon a ſtated account between two 
merchants, or other perſons, the law implies that he againit 
whom the ballance appears has engaged to pay it to the other; 
though there be not any actual promiſe. And from thi 
implication it is frequent for actions on the caſe to be 
brought, declaring that the plaintiff and defendant had 
ſettled their accounts together, inſimul computaſſent, (which 
gives name to this ſpecies of aſſumpſit) and that the defendant 
engaged to pay the plaintiff the ballance, but has fince 
neglected to do it. But if no account has been made 
up, then the legal remedy is by bringing a writ of account, 
de computo (m); commanding the defendant to render a jul 
account to the plaintiff, or ſhew the court good cauſe to tit 


( 4 Burr, 1012, | (m) F. N. B. 116. 
(!) Carh. 446. 2 Keb. 99 | 


cContram. 
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contrary. In this action, if the plaintiff ſucceeds, there are two 
judgments: the firſt is, that the defendant do account (quod 
computet ) before auditors appointed by the court; and, when 
ſuch account is finiſhed, then the ſecond judgment is, that he 
do pay the plaintiff ſo much as he is found in arrear. This 
action, by the old common law (n), lay only againſt the par- 
ties themſelves, and not their executors ; becauſe matters of 
account reſted ſolely in their own knowlege. But this defect, 
after many fruitleſs attempts in parliament, was at laſt reme- 
died by ſtatute 4 Ann. c. 16. which gives an action of account 
againſt the executors and adminiſtrators. But however it is 
found by experience, that the moſt ready and effectual way 
to ſettle theſe matters of account is by bill in a court of equi- 
ty, where a diſcovery may be had on the defendant's oath, 
without relying merely on the evidence which the plaintiff 
may be able to produce. Wherefore actions of account, to 
compel a man to bring in and ſettle his accounts, are now _ 
very ſeldom uſed : though, when an account is once ſtated, 
nothing is more common than an action upon the implied 
aſſumpſit to pay the ballance. 


6. Tux laſt claſs of contracts, implied by reaſon and con- 
ſtruction of law, ariſes upon this ſuppoſition, that every one 
who undertakes any office, employment, truſt, or duty, con- 
tracts with thoſe who employ or entruſt him, to perform it 
with integrity, diligence, and ſkill. And, if by his want of 
either of thoſe qualities any injury accrues to individuals, 
they have therefore their remedy in damages by a ſpedal 
aCtion on the caſe. A few inſtances will fully illuſtrate this 
matter, If an officer of the public is guilty of negle& of 
duty, or a palpable breach of it, of non-feaſance or of miſ- 
feaſance; as, if the ſheriff does not execute a writ ſent to 
him, or if he wilfully makes a falſe return thereof; in both 
theſe caſes the party aggrieved ſhall have an action on the 
caſe, for damages to be aſſeſſed by a jury (o). If a ſheriff 
or gaoler ſuffers a priſoner, who is taken upon meſne proceſs 
(that is, during the pendency of a ſuit) to eſcape, he us 


ba) Co. Lit, go, 1 Moor. 431. 11 Rep. gg. ab! 
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liable to an action on the caſe (p). But if, after judgment, A 
gaoler or a ſheriff permits a debtor to eſcape, who is charged 
in execution for a certain ſum ; the debt immediately becomes 
his own, and he is compellable by action of debt, being for a 
ſum liquidated and aſcertained, to fatisfy the creditor his whole 
demand: which doctrine is grounded (q) on the equity of the 
ſtatutes of Weſtm. 2. 13 Edw. I. c. 11. and 1 Ric. II. c. 12, 
An advocate or attorney that betray the cauſe of their client, 
or, being retained, neglect to appear at the trial, by which 


the cauſe miſcarries, are liable to an action on the caſe, for a 


reparation to their injured client (r). There is alſo in law al- 


ways an implied contract with a common inn-keeper, to 


ſecure his gueſt's goods in his inn; with a common carrier 
or bargemaſter, to be anſwerable for the goods he carries; 
with a common farrier, that he ſhoes a horſe well, without 
laming him; with a common taylor, or other workman, that 
he verforms his buſineſs in a workmanlike manner: in which 
if they fail, an action on the caſe lies to recover damages for 
ſuch beach of their general undertaking (s). Butif I em- 
ploy a perſon to tranſact any of theſe concerns, whoſe com- 


mon profeſſion and buſineſs it is not, the law implies no ſuch 


general undertaking ; but in order to charge him with dama- 
ges, a ſpecial agreement is required. Alſo if an inn-keeper, 
or other victualler, hangs out a ſign and opens his houſe for 
travellers, it is an implied engagement to entertain all perſon; 
who travel that way; and upon this univerſal af/amp/it an 
action on the caſe will lie againſt him for damages, if he 
without good reaſon refuſes to admit a traveller (t). If any 
one cheats me with falſe cards or dice, or by falſe weights and 
mealures, or by ſelling me one commodity for another, an 
action on the caſe alſo lies againſt him for damages, upon tie 
contract which the law always implies, that every tranſaCtion 
is fair and honeſt (u). In contracts likewiſe for ſales, i 
is conſtantly underſtood that the ſeller undertakes that ti 
commodity he ſells i is his own; and if it proves othervwile, 


(p) Cro. Eliz. 625, Comb. 69. 5 (s) 11 Rep. 64. 1 Saund. 334 
) Bro, Abr. . parliament, . (t) 1 Ventr. 333. f 


382. lu) 19 Rep. 56, 
005 Finch. L. 188. a | 
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an action on the caſe lies againſt him, to exact damages for 
this deceit. In contracts for proviſions it is always implied 
that they are wholeſome; and, if they be not, the ſame re- 
medy may be had. Alſo if he, that ſelleth any thing, doth 
upon the ſale warrant it to be good, the law annexes a tacit 
contract to this warranty, that if it be not ſo, he ſhall make 


_ compenſation to the buyer: elſe it is an injury to good faith, 


for which an action on the caſe will lie to recover damages 
(w). The warranty muſt be upon the ſale; for if it be made 
after, and not at the time of the ſale, it is a void warranty: 

(x) for it is then made without any conſideration ; neither 
does the buyer then take the goods upon the credit of the ven- 
dor. Allo the warranty can only reach to things in being at 
the time of the warranty made, and not to things in future : 
as, that a horſe is ſound at the buying of him; not that he 
will be ſound two years hence. But if the vendor knew the 
goods to be unſound, and hath uſed any art to diſguiſe them, 
or if they are in any ſhape different from what he repreſents 
them to be to the buyer, this artifice ſhall be equivalent to 

an expreſs warranty, and the vendor is anſwerable for their 
goodneſs, A general warranty will not extend to guard again. 
detects that are plainly and obviouſly the object of one's ſen- 
cs, as if a horſe be warranted perfect, and wants either a tail 

or an car, unleſs the buyer in this caſe be blind. But if cloth 

is warrantcd to be of ſuch a length, when it is not, there an 

action on the caſe lies for damages; for that cannot be dii- 

cerned by ſight, but only by a collateral proof, the meaſuring 

it (/). Allo if a horſe is warranted ſound, and he wants the 

ſight of an eye, though this ſeems to be the object of one's 

ſenſes, yet as the diſcernment of ſuch defects is frequently 

matter of ſkill, it hath been held that an action on the caſe 

licth, to recover damages for this impoſition (a). 


Brsipꝝs the ſpecial action on the caſe, there 1s alſo a pecu- 
liar remedy, entitled an action of deceit (b), to give damages in 
(0) F. N. B. 94. 


(x) Finch. 1. 189. 
(}! 2 Roll, Rep, 8. 


(2) Finch. L. 189. 

(a) Salk. 611, 

(b) F. N. B. 95. 
L3 
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ſome particular caſes of fraud; and principally where one man 
does any thing in the name of: another, by which he is deceiy- 
ed or injured (c); as if one brings an action in another 
name, and then faffers a nonſuit, whereby the plaintiff be- 
comes liable to coſts: or where one ſuffers a fraudulent reco- 
very of land or chattels to the prejudice of him that hath 
right. It alſo lies in the caſes of warranty before-mentioned, 
(d) and the other injuries committed contrary to good faith 
| aãlqnd honeſty. But the action on the caſe, in nature of deceit, 
is more uſually brought upon theſe occaſions. 
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| T avs much for the non-performance of contracts expreß 

4 or implied ; which includes eyery poſſible injury to what is by 

| far the moſt conſiderable ſpecies of perſonal property; wiz, 

that which conſiſts in action merely, and not in- poſſeſſion, 

Which finiſhes our enquiries into ſuch wrongs as may be offer- 

ed to perſonal n with their ſeveral remedies by ſujt or 
action. 


(c) av eff piu: . (d) r. N. B. gf, 
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CHAPTER THE TENTH. 


Or INJURIES TO REAL PROPERTY, AND 
IR sT of DISPOSSESSION, ox OUSTER, 
or THE FREEHOLD. 


COME now to conſider fuck injuries as affect that 50 
cies of property which the laws of England have denomi- 
nated real; as being of a more ſubſtantial and permanent na- 
ture, than thoſe tranſitory rights of which perional n 

are the object. | | 


Rr al injuries then, or injuries 5 real rights, are 
principally hx; 1. Ouſter; 2. Treſpaſs; 3. Nuſancez 4. 
Waſte; 5. Subtraction; 6. Diſturbancs, 2 


Ousr ER, or diſpoſſeſſion, is a wrong or injury that cate 
ries with it the amotion of poſſeſſion : for thereby the wrong» 
doer gets into the actual occupation of the land or heredita- 
ment, and obliges him that hath a right to ſeek his legal re- 
medy; in order to gain poſſeſſion, and damages for the inju- 
ry ſuſtained. And ſuch ouſter, or diſpoſſeſſion, may either 
be of the freehold, or of chattels real. Ouſter of the freebold 
is effected by one of the following methods: 1. Abatement; + 
2. Intruſion; 3. Diſſeiſin; 4. Diſcontinuance; 5. Deforce- 
ment, All of which in their order, and afterwards their re- 
ſpectiye remedies, will be conſidered in the preſent chapter. 
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1. AND, firſt, an abatement is where a perſon dies ſeiſed of 
an inheritance, and before the heir or deviſee enters, a ſtran- 
ger who has no right makes entry, and gets poſſeſſion of the 


freehold: this entry of him is called an abatement, and he 
himſelf is denominated an abator (a). It is to be obſerved that 


this expreſſion, of abating, which 1s derived from the French 
and ſignifies to quaſh, beat down, or deſtroy, 1s uſed by our 
law in three ſenſes. The firſt, which ſeems to be the primi. 
tive ſenſe, is that of abating or beating down a nuſance, of 
which we ſpoke in the beginning of this book (b): and in a 
like ſenſe it is uſed in ſtatute Weſtm. 1. 3 Edw. I. c. 17, 


where mention js made of abating a caſtle or fortrefs; in 


which caſe it clearly ſignifies to pull it down, and level it with 
the ground. The ſecond ſignification of abatement is that of 
abating a writ or action, of which we ſhall ſay mare hereaf- 
ter: here it is taken figuratively, and ſignifies the overthrow 
or defeating of ſuch writ, by ſome fatal exception to it. The 
laſt ſpecies of abatement is that we have now before us ; which 
is alſo a figurative expreſſion, to denote that the rightful poſ- 
ſeſſion or freehold of the heir or deviſee is overthrown by the 
rude intervention of a ſtranger. 


THis abatement of a freehold is ſomewhat ſimilar to an 
immediate occupancy in a ſtate of nature, which is effected 
by taking poſſeſſion of the land the ſame inſtant that the pri- 
or occupant by his death relinquiſhes it. But this however 
agreeable to natural juſtice, conſidering man merely as an 


individual, is diametrically oppoſite to the law of ſociety, 


and particularly the law of England: which, for the pre- 
ſervation of public peace, hath prohibited as far as poſſible 
all acquiſitions by mere occupancy ; and hath directed that 
lands, on the death of the preſent poſſeſſor, ſhould imme- 
diately veſt either in ſome perſon, expreſsly named and ap- 
pointed by the deceaſcd, as his deviſee; or, on default 6 
ſuch appointment, in ſuch of his next relations as the lau 
hath ſelected and pointed out as his natural repreſentative a 


(2) Finch. L. 195. (b) Page z. ; 
hear. 
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Every entry therefore of a mere ſtranger, by way of 
between the anceſtor and heir or perſon next en- 
titled, which keeps the heir or deviſee out of poſſeſſion, is one 


heir. 


of the higheſt injuries to the rights of real property. 


2. Tur ſecond ſpecies of injury by ouſter, or amotion of 
poſſeſſion from the frechold, is by intruſion: which is the 
entry of a ſtranger, after a particular eſtate of freehold is de- 


termined, before him in remainder or reverſion. And it hap- 


pens where a tenant for term of life dieth ſeiſed of certain 
lands and tenements, and a ſtranger entereth thereon, after 
ſuch death of the tenant, and before any entry of him in re- 
mainder or reverſion (c). This entry and interpoſition of the 


ſtranger differ from an abatement in this; that an abatement 


is always to the prejudice of the heir, or immediate deviſee; 
an intruſion is always to the prejudice of him in remainder or 
reverſion. For example; if A dies ſeiſed of lands in fee-ſim- 
ple, and, before the entry of B his heir, C enters thereon, 
this is an abatement ; but if Abe tenant for life, with remain» 
der to B in tce-ſimple, and, after the death of A, C enters, 
this is an intruſion. Alſo if A be tenant for life on leaſe from 
B, or his anceſtors, or be tenant by the curteſy, or in dower, 
the reverſion being veſted in B; and after the death of A, C 
enters and keeps B out of poſſeſſion, this is likewiſe an intru- 


ſion. So that an intruſion is always immediately conſequent 


upon the determination of a particular eſtate ; an abatement 
is always conſequent upon the deſcent or deviſe of an eſtate in 
fec- ſimple. And in either cafe the injury is equally great to 
him whole poſſeſſion is defeated by this unlawful occupancy. 


3. Tur third ſpecies of injury by ouſter, or privation of the 
freehold, is by diſſeiſin. Diſſeiſin is a wrongful putting out of 
himthat 's ſciſed of the freehold (d). The two former ſpecies of 
injury were by a wrongful entry where the poſſeſſion was vacant; 
but this is an attack upon him who is in actual poſſeſſion, and 


turning him out of it. Thoſe were an ouſter from a frechold 


1205 Co. Liu. 277, F. N. B. 203, (d) Co. Lit, 279. 
"4, FE: 
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poſſeſſion. Diſſeiſin of incorporeal hereditaments cannot be 


* Book III. 
in law; this is an ouſter from a freehold in deed. This may 
be effected either in corporeal inheritances, or incorporeal, 
Diſſeiſin, of things corporeal, as of houſes, land, &fc. muſt 
be by entry and actual diſpoſſeſſion of the freehold (e); as if 
a man enters either by force or fraud into the houſe of ano- 
ther, and turns, or at leaſt keeps, him and his ſervants out of 
an actual diſpoſſeſſion; for the ſubject itſelf is neither capa. 
ble of actual bodily poſſeſſion, nor diſpoſſeſſion: but it de- 4 
pends on their reſpeQive natures, and various kinds; being Wl 
in general nothing more than a diſturbance of the owner in 
the means of coming at, or enjoying them, Wich regard tg 
frechold rent in particular, our antient law-books (f) mention 
five methods of working a diſſeiſin thereof: 1. By encloſure; 
where the tenant ſo encloſeth the houſe or land, that the lor 
cannot come to diſtrein thereon, or demand it: 2. By fere. 
ſtaller, or lying in wait; when the tenant beſetteth the n 
with force and arms, or by menaces of bodily hurt affrights the 
leſſor from coming: 3. By reſcous; that is, either by yio. 
lently retaking a diſtreſs taken, or by preventing the lord 
with force and arms from taking any at all: 4. By replevin; 
when the tenant replevies the diſtreſs at ſuch time when his 
rent is really due: 5. By denial; which js when the rent be— 
ing lawfully demanded is not paid. All, or any of theſe cir, 
cumſtances work a diſſeiſin of rent: that is, they wronglully 
put the owner out of the only poſſeſſion, of which the ſub⸗ 
jeQ-matter is capable, namely, the reccipt of it. And al 
theſe diſſeiſins, of hereditaments incorporeal, are only ſo at 
the election and choice of the party injured; if, for the fake 
of more caſily trying the right, he is pleaſed to ſuppoſe him- 
ſelf diſſeiſed (g). Otherwiſe, as there can be no actual di- 
poſſeſſion, he cannot be compulſively diſſeiſed of any incor- 
porcal hereditament. | | 


Ap ſo too, even in corporeal hereditaments, a man may 
frequently ſuppoſe himſelf to be diſſeiſed, when he is not ſo i 


(e) Co. Litt. 181. . 
(f) Finch. L. 165, 166. Lit. §. 237, (8) Litt. F. 388, 889. 
| | { RS 
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fact, for the ſake of intitling himſelf to the more eaſy and 
commodious remedy of an aſſiſe of novel diſſeiſin, (which 
will be explained in the ſequel of this chapter) inſtead of 
being driven to the more tedious proceſs of a writ of entry 
(h). The true injury of compulſive diſſeiſin ſeems to be that 
of diſpoſſeſſing the tenant, and ſubſtituting oneſelf to be the 
tenant of the lord in his ſtead; in order to which in the time; 
of pure feodal tenure the conſent or connivance of the lord, 
who upon every deſcent or alienation perſonally gave, and 
who therefore alone could change, the ſeiſin or inveſtiture, 
ſeems to have been antiently neceſſary. But when in proceſs 
of time the feodal form of alienations wore off, and the lord 
was no longer the inſtrument of giving actual ſeiſin, it is pro- 
bable that the lord's acceptance of rent or ſervice, from him 
who had diſpoſſeſſed another, might conſtitute a complete 
diſſeiſin. Afterwards, no regard was had to the lord's con- 


died by entry only, without any*form of law, as againſt the 
diſſeiſor himſelf; but required a legal proceſs againſt his heir 
or alienee. And when the remedy by aſſiſe was introduced 
under Henry II, to redreſs ſuch diſſeiſins as had been commit- 
ted within a few years next preceding, the facility of that 
remedy induced others, who were wrongfully kept out of the 
freehold, to feign or allow themſelves to be diſſeiſed, merely 
for the ſake of the remedy. | 


THEsE three ſpecies of injury, abatement, intruſion, and 
diſſeiſin, are ſuch wherein the entry of the tenant ab initio, as 
well as the continuance of his poſſeſſion afterwards, is unlaw- 
ful. But the two remaining ſpecies are where the entry of 
the tenant was at firſt lawful, but the wrong conſiſts in the 
dctaining of poſſeſſion afterwards. Pp 


4. SUCH is, fourthly, the injury of diſcontinuance ; which 
happens when he who hath an eſtate-tail, maketh a larger eſtate 
of the land than by law he is intitled to do (i): in which caſe 


(b) Yengh. Parv. c. 7. 4 Burr. 110. (i) Finch. L. 190, 


fad, | the 


currence, but the diſpoſſeſſor himſelf was conſidered as the 
ſole diſſeiſor: and this wrong was then allowed to be reme- 
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the eſtate is good, ſo far as his power extends who made it, 
but no farther. As if tenant in tail makes a feoffment in fee- 
ſimple, or for the lite of the feoffee, or in tail ; all which are 
beyond his power to make, tor that by the common law ex- 
tends no farther than to make a Jeaſe for his own life : here 
the entry of the feoffee is law ful during the life of the feoffor ; 
but if he retains the poſſeſſion after the death of the feoffor, 
it is an injury, which is termed a diſcontinuance ; the antient 
legal eſtate, which ought to have ſurvived to the heir in tail, 
being gone, or at leaſt ſuſpended, and for a while diſcontinu- 
ed. For, in this caſe, on the death of the alicnors, neither 
the heir in tail, nor they in remainder or reverſion expcCant 
on the determination of the eſtate-tail, can enter on and 
poſſeſs the lands ſo alienated. Alſo, by the common lau, 
the alienation of an huſband who was ſeiſed in the right of hi; 
wife, worked a diſcontinuance of the wife's eſtate : till the 
ſtatute 32 Hen, VIII. c. 28. provided, that no act by the hu{- 

band alone ſhould 80 a diſcontinuance of, or prejudice, 
the inheritance or freehold of the wife; but that, after ti 
death, ſhe or her heirs may enter on the lands in queſtion, 
Formerly alſo, if an alienation Was made by a ſole corporz- 
tion, as a biſhop or dean, without conſent of the chapter, 
this was a diſcontinuance (j). But this is now quite antiquat- 
ed by the diſabling ſtatutes of 1 Eliz. c. 19. and 13 El. c. 
10. which declare all ſuch alienations abſolutely void ab initic, 
and therefore at preſent no diſcontinuance can n be thereby 


occaſioned. 


5. Tux fifth and laſt ſpecies of injuries by ouſter or prira- 
tion of the frechold, where the entry of the preſent tenant 
or poſſeſſor was originally lawful, but his detainer is now 
unlawful, is that by de/orcement. This, in its moſt ex- 
tcnſive ſenſe, is nomen generaliſſinum; a much larger and 
more comprehenſive expreſſion than any of the former: 


it then ſignifying the holding of any lands or tenc- 


ments to which another perſon hath a right (kk »0 
that this includes as well an abatement, an intruſion, 4 
diſſeiſin, or a diſcontinuance, as any other ſpecies of wrong 


(I) F. N. B 194. | (*) Co. Litt, 277. 
5 what- 
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Chatloever, whereby he that hath right to the freehold is kept 
out of poſſeſſion. But, as contradiſtinguiſhed from the for- 
iner, it is only ſuch a detainer of the freehold, from him that 
hath the right of property, but never had: any poſſeſſion under 
that right, as falls within none of the injuries which we have 
be fore explained, As in caſe where a lord hath a ſeig Snory, 
and lands eicheat to him propter d: fecbun ſanguinis, but the 
leiſin of the lands is withheld from him: here the 1 injury is 
not abatement, for the right veſts not in the lord as heir or de- 
viſee; nor is it intruft on, for it veſts not in him in remainder 
or reverſion; nor is it diſſciſi n, for the lord was never feiſed: - 
nor does it at all bear the nature of any ſpecies of difcontinu- 
ance ; but, being neither of theſe four, it is therefore a de- 
forcement (). If a man marries a woman, and during the 
coverture is ſeiſed of lands, and alienes, and dies; is diſſeiſ- 
ed, and dies; or dies in poſſeſſion; and the alienee, diſſei- 
jor, or heir, enters on the tenements and doth not aſſign the 
widow her dower ; this is alſo a deforcement to the widow, 
by withholding lick to which ſhe hath a right (m). In like 

manner, if a man leaſe lands to another for term of years, 
or for the life of a third perſon; and the term expires by ſur- 
render, efflux of time, or death of the ceftui que vie; and 
the leſſee or any ſtranger, who was at the expiration o the 
term in poſſeſſion, holds over, and retuſes to deliver the pollet- 
ſion to him in remainder or reverſion, this is likewiſe a de- 
forcement n). Deforcements may allo ariſe upon the breach 
of a condition in law: as if a woman gives lands to a man 
by deed, to the intent that he marry ker, and he will not when 
thereunto required, but continucs to held the lands: this is 
ſuch a fraud on the man's part, that the Jaw will not allow it 
to deveſt the woman's right; though it does deveſt the poſſeſ- 
ſion, and thereby becomes a deforcement (o). Deforcements 
may alſo be grounded on the diſability ot the party deforced: 

as if an infant do make an alienation of his lands, and the 
altence enters and keeps poſſeſſion; now, as the alienation 

is voidable, this poſſeſſion as againſt the infant (or, in caſe 


(1) r. N. B.! i ae; 
(m) 16i4, PI l 


(a) Finch. L, 263. F. N. B. 201. | 
of 
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of his deceafe, as againſt his heir) is wrongful, and therefore 
a deforcement (p). The ſame happens, when one of nonſane 
memory alienes his lands or tenements, and the alienee enters 
and holds poſſeſſion, this is alſo a deforcement (q). Another 
ſpecies of deforcement is, where two perſons have the ſame 
title to land, and one of them enters and keeps poſſeſſion. 
againſt the other: as where the anceſtor dies ſeiſed of an 
eſtate in fee- ſimple; which deſcends to two ſiſters as copar- 
cencrs, and one of them enters before the other, and will not 
ſuffer her ſiſter to enter and enjoy her molety ; this is alſo a 
deforcement (r). Deforcement may alſo be grounded on the 
non-pertormance of a covenant real: as if a man, ſeiſed of 
lands, covenants to convey them to another, and negleQs or 
refuſes ſo to do, but continues poſſeſſion againſt him; this 
poſſeſſion, being wrongful, is a deforcement (5). And hence, 
in levying a fine of lands, the perſon, againſt whom the 
fictitious action is brought upon a ſuppoſed breach of covenant, 
is called the deforciant. Thus, laſtly, keeping a man by any 
means out of a frechold office is a deforcement: and, indeed, 
from all theſe inſtances it fully appears, that whatever inju- 
ry, (withholding the poſſeſſion of a freehold) is not included 
under one of the four former heads, is compriz ed under thiz 


of deforcement. 


Tux ſeveral ſpecies and degrees of injury by eufler being 
thus aſcertained and defined, the next conſideration is there- 
medy: which is, univerſally, the reſtitution or delivery of 
poſſeſſion to the right owner ; and, in ſome caſes, damages allo 
for the unjuſt amotion. The methods, whereby theſe reme- 
dies, or either of them, may be obtained, are various. 


I. THe firſt is that extrajudicial and ſummary one, which 
we {lightly touched in the firſt chapter of the preſent book (t), o 
entry by the legal owner, when another perſon, who hath no 
right, hathpreviouſly taken poſſeſſion of lands or tenements. In 


(p) Finch. I. 264. F. N. B 192. (5) F. N. B. 146, 
(q) Finch. 11d. F. N. B. 202. {t) See pag. 8. 
(r) Finch. L. 293 294. F. N. B. 197. f | ' 
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this caſe the party entitled may make a formal, but pcaceable, 
entry thereon, declaring that thereby he takes poſſeſſion; 
which notorious act of ownerſhip is equivalent to a ſeodal in- 
veſtiture by the lord (v): or he may enter on any part of it in 


the fame county, declaring it to be in the name of the whole 


(u): but if it lies in different countics he muſt make different 
entries; for the notoriety of luch entry or claim to the pures 
or frecholders of Weſtmorland, is not any notoriety to the 
ares or freeholders of Suſſex. Allo if there be two diflertors, 
the party diſſeiſed muſt mate his entry on beth 3 Or if one 
difleiſor has conveyed the lands with livery to tvs diftinet 
ſeolfecs, entry muſt be made on beth (): for as their ſeiſin is 
diſtin, fo alſo muſt be the act which deveils that ſciſin. If 
the claimant be deterred from entering by menaces or bodily 
fear, he may make claim, as near to the eſtate as he can, with | 
the like forms and folemnitics * which claim is in force for a 
year anda day only (x). And therctore this claim, if it be 

repeated once 1n the ſpace of every year and day, (which is 
called continual claim) has the ſame effect with, and in all re- 
ſpects amounts to, a legal entry (y). Such an entry gives a 
man ſeiſin (), or puts him into immediate poſſeſſion that 
hath right of entry on the eſtate, and thereby makes him 
complete owner, and capable of conveying it from himſelf 
by either deſcent or purchaſe. 


Tuis remedy by entry takes glace in three only of the five 
ſpecies of ouſter, viz. abatement, intruſion, and diſſeiſin (a): 
for, as in theſe the original entry of the wrongdoer was un- 
lawtul, they may therefore be remedied by the mere entry of 
him who hath right. But, upon a diſcontinuance or deforce- 
ment, the owner of the eſtate cannot enter, but is driven to 
his action: for herein the original entry being lawful, and 
thereby an apparent right of poſſeſſion being gained, the law 


will not ſuffer that right to be overthrown by the mere act or 
entry of the claimant. | 


(») See book II, ch. 1 0 20 . ( ) Ibid. 0 41 . 2 b 
(uh Litt. F. 417, e 65 Co. 12 13. — 
(w) Co, Lit, 252, (a) lbid. 237. 
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Ox the other hand, in caſe of abatement, intruſion, or dif. 
ſeiſin, where entries are generally lawful, this right of entry 
may be tolled, that is, taken away, by deſcent. Deſcents, 
which take away entries (b), are when any one, ſeiſed by any 
means whatſoever of the inheritance of a corporeal heredita- 
ment, dies, whereby the ſame deſcends to his heir: in this 
caſe, however feeble the right of the anceſtor might be, the 
entry of any other perſon who claims title to the frechold i: 
taken away; and he cannot recover poſſeſſion againſt the heir 
by this ſummary method, but is driven to his action to gain 2 
legal ſeiſin of the eſtate. And this, firſt, becauſe the heit 
comes to the eſtate by act of law, and not by his own ad; 
the law therefore protects his title, and will not ſuffer his 
poſſeſſion to be deveſted, till the clatmant hath proved a bet- 
ter right. Secondly, becauſe the heir may not ſuddenly 
know the true ſtate of his title: and therefore the law, which 
is ever indulgent to heirs, takes away the entry of ſuch claim- 
ant as neglected to enter on the anceſtor, who was well 
able to defend his title; and leaves the claimant only the re- 
medy of a formal action againſt the heir (c). Thirdly, this 
was admirably adapted to the military ſpirit of the feod:! 
tenures, and tended to make the feudatory bold in war; fince 
his children could not, by any mere entry of another, be 
diſpoſſeſſed of the lands whereof he died ſeiſed. And, laſtly, 
it is agreeable to the dictates of reaſon and the general princi- Wl F 


pies of law. 8 


Fo, in every complete title (d) to lands, there are two 
things neceſſary ; the poſſeſſion or ſeiſin, and the right cr pro- 


perty therein (e): or, as it is expreſſed in Fleta, the juris « Wl © 
ſeiſinae conjuntiio (f). Now, if the poſſeſſion be ſevered from Wi 110 
the property, if A has the jus proprietatis, and B by ſome un- | 91 
law ful means has gained poſſeſſion of the lands, this is an inju- Wl _ 
ry to A; for which the law a a remedy, by putting him in 
(b) Litt. & 388—413. (e) Mirror, c. 2. F. 27. I 405 
(c) Co. Lit. 237. (F) J. 3. c. 15+ . 5+ . 


fd) See book II. ch, 13. 
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poſſeſſion, but does it by different means according to the cir- 

cumſtances of the cafe, Thus, as B, who was himſelf the 
wrongdoer, and hath obtained the poſſeſſion by either fraud of 
force, hath only a bare or naked poſſeſſion, without any ſhadow 
of right; A therefore, who hath both the right of property 
and the right of poſſeſſion, may put an end to his title at 
ouce, by the furnmary method of entry. But, if B the wrong- 
der dies ſeiſed of the lands, then B's heir advances one ſtep 
farther towards a good title : he hath not only a bare poſſeſſion, 
but alio an apparent jus poſſeſſions, or right of poſſeſſion. For 
the law preſumes, that the poſſeſſion, which is tranſmitted 
ſtom the anceſtor to the heir, is a right ful poſteflton, until the 
contrary be ſhewn: and therefore the mere entry of A is not 
allowed to evict the heir of B; but A 15 driven to his action 
at law to remove the poſſeſſion of the heir, though his entry 
alone would have diſpoſſeſſed the anceſtor, 


So that in general it appears, that no man can recover 
poſſeſſion by mere entry on lands, which another hath by de- 
icent, Yet this rule hath tome exceptions (g); wherein 
thoſe reaſons ceaſe, upon which the general doctrine is ground- 
ed; eſpecially if the claimant were under any legal diſabi- 
lities, during the life of the anceſtor, either of infancy, co- 
verture, impriſonment, inſanity, or being out of the realm: 
in all which cates there is no neglect or [aches in the claimant, 
and thercfore no deſcent ſhall bar, or take away his entry (h). 
And this tute, of taking away entries by deſcent, is {till far- 
ther narrowed by the ſtatutie 32 Hen, VIII. c. 33. which 
enacts, chat if any perion diſſeiſes cr turns another out of poſſeſ- 
Lon, no deſcent to the heir of the diſſeiſor ſhall take away the 
entry of him that has right to the land, unleſs the diſſeiſor had 
peaceable poſſeſſion five years next after the diſſeiſin. But the 
ſtatute extendeth not to any feoffee or donecof the diſſ ifor, me- 
diate or immediate (i): becauſe ſuch avne by the genuine ſeodal 
conſtitutions always came into the tenure ſoiemnly and with the 


(s) See the particular caſes mention- (h) Co. Litt. 246, 
e by Littleton, b. 3. ch. 6..the pril (i) 1d. 248. 
Po Which are well explained in ä 
Cibert's law of tenurer. 
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lord's concurrence, by actual delivery of ſeifin or open and 
public inveſtiture. On the other ha nd, it is enacted by the 

| ſtatute-of limitations, 21 Jac. I. c. 16. that no entry ſhall be 
made by any man upon lands, unleſs twenty years after his 
right ſhall accrue. And by ſtatute 4 & 5 Ann. c. 16. no entry 
ſhall be of force to ſatisfy the ſaid ſtatute of limitations, or 
to avoid a fine levied of lands, unleſs an action be thereupon 

commenced within one year after, and proſecuted with effect. 


Uryox an ouſter, by the diſcontinuance of tenant in tail, 
we have ſaid that no remedy by mere entry is allowed; but 
that, when tenant in tail alienes the lands entailed, this takes 
away the entry of the iſſue in tail, and drives him to his acti- 
on at law to recover the poſſeſſion (K). For, as in the former 
caſes the law will not ſuppoſe, without proof, that the an- 
ceſtor of him in poſſeſſion acquired the eſtate by wrong; and 
therefore, aſter five years peaceable poſſeſſion, and a deſcent 
caſt, will not ſuffer the poſſeſſion of the heir to be diſturbed 
by mere entry without action; ſo here, the law will not ſup- 
poſe the diſcontinuor to have aliened the eſtate without power 
ſo to do, and therefore leaves the heir in tail to his action az 
law, and permits not his entry to be lawful. Beſides, the (RY , 
alienee, who came into poſſeſſion by a lawful conveyance, 


8 which was at leaſt good for the life of the alienor, hath no: ; 
only a bare poſſeſſion, but alſo an apparent right of poſſeſſion; n 
which is not allowed to be deveſted by the mere entry of the (WW .. 
claimant, but continues in force till a better right be ſhewn, Wi _ 


and recognized by a legal determination. And ſomething 
alſo perhaps, in framing this rule of law, may be allowed to 
the inclination of the courts of juſtice, to go as far as the! of 
could in making eſtates- tail alienable, by declaring ſuch aliena- rer 
tions to be voidable only and not abſolutely void. | 


In caſe of deforcements alſo, where the deforciant had o 
ginally a lawful poſſeſſion of the land, but now detains it wrong: 
fully, he fil} continues to have the preſumptive prima fact 


(k) Co. Litt. 325, 


evidela 
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evidence of right; that is, poſſeſſion lawfully gained. Which 
poſſeſſion ſhall not be overturned by the mere entry of another ; 
but only by the demandant's ſhewing a betterright in a courſe 


of law. 


Tus remedy by entry muſt be purſued, according to ſtatute 


« Ric. II. ſt. 1. c. 8. in a peaceable and eaſy manner; and not 


with force or ſtrong hand. For, if one turns or keeps another 


out of poſſeſſion forcibly, this is an injury of both a civil and 

2 criminal nature. The civil is remedied by immediate re- 
ſtitution; which puts the antient poſſeſſor in flatu gus: the 
criminal injury, or public wrong, by breach of the king's 
peace, is puniſhed by fine to the king. For by the ſtatute 8 

Hen. VI. c. 9. upon complaint made to any juſtice of the 

| peace, of a forcible entry, with ſtrong hand, on lands or 
WF tencements ; or a forcible detainer after a peaceable entry; he 
call try the truth of the complaint by jury, and, upon force 
found, ſhall reſtore the poſſeſſion to the party ſo put out: and 

in ſuch caſe, of if any alienation be made to defraud the 


poſſeſſor of his right, (which is declared to be abſolutely 


void) the offender ſhall forfeit, for the force found, treble 

damages to the party grieved, and make fine and ranſom to 

the king. But this does not extend to ſuch as endeavour to 

Loeep poſſeſſion manu forti, aſter three years peaceable enjoy 

WE nent of either themſelves, their anceſtors, or thoſe under 

whom they claim; by a ſubſequent clauſe of the ſame ſtatute, 
enforced by ſtatute 31 Eliz. c. 11. 


II. Tus far of remedies, where the tenant or occupier 
of the land hath gained only a mere psſſeſſion, and no appa- 
rent ſhadow of right. Next follow another claſs, which 
BY are in uſe where the title of the tenant or occupier is 

Advanced one ſtep nearer to perfection; ſo that he hath 


in him not only a bare poſſeſſion, which may be de- 
ne” ſtroyed by entry, but alſo an apparent right of poſſeſſien, 
* rhich cannot be removed but by courſe of law: in 
| e procels of which muſt be ſhewn, that though he hath 
c prelent poſſeſſion, and therefore hath the preſumptive 


NI 2 rigtu, 


— 
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right, yet there is a right of poſſeſſion, ſuperior to his, reſid- 
ing in him who brings the action. 


Tuxsx remedies are either by a writ of entry, or an aſſiſe; 
which are actions merely poſſeſſory; ſerving only to regain 
that poſſeſſion, whereof the demandant (that is, he who ſues 
for the land) or his anceſtors, have been unjuſtly deprived by 
the tenant or poſſeſſor of the freehold, or thoſe under whom 
he claims. 'They meddle not with the right of property : only 
reſtoring the demandant to that ſtate or ſituation, in which 
he was (or by law ought to have been) before the diſpoſſeſſion 
committed. But this without any prejudice to the right of 
ownerſhip : for, if the diſpoſſeſſor has any legal claim, he 
may afterwards exert it, notwithſtanding a recovery hat 
againſt him in theſe poſſeſſory actions. Only the law wil 
not ſuffer him to be his own judge, and either take or main- 
tain poſſeſſion of the lands, until he hath recovered them by 
legal means (I): rather preſuming the right to have accom- 
panied the antient ſeiſin, than to reſide in one who had 10 
Juch evidence in his favour. 


1. Tux firſt of theſe poſſeſſory remedies is by writ of . 
try; which is that which diſproves the title of the tenant a 
poſſeſſor, by ſhewing the unlawful means by which he entered 
or continues poſſeſſion (m). The writ is directed to the ſhe- 
riff, requiring him to command the tenant of the land la 
« he render (in Latin, praecipe quod reddat) to the demandir: 
& the premiſes in queſtion, which he claims to be his rig 

“ and inheritance; and into which, as he ſaith, the {ad 
« tenant hath not entry but by a diſſeiſin, intruſion, or tht 
like, made to the ſaid demandant, within the time limitcc 
cc by law: or that upon refuſal he do appear in court on (uct 
« a day, to ſhew wherefore he hath not done it (U, 
This is the original proceſs, the praecipe, upon which a 
the reſt of the ſuit is grounded; and from hence it appe: 
that what is required of the tenant is in the alternati\% 


(2) Finch C 2 (o) See Vel. II. append, Ne. V ..! 


eithe⸗ 


(uct 


(0). 
ch 1 


a”; 
per 0 


ative, 
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eicher to deli ver ſeiſin of the lands, or to ſhew cauſe why he 
will not. Which cauſe may be either a denial of the fact, of 
having entered by fuch means as are ſuggeſted, or a juſtifica- 
tion of his entry by reaſon of title in himſelf, or in thoſe under 
whom he makes claim: and hereupon the poſſeſſion of the 
and is awarded to him who produces the cleareſt right to poſſeſs 
li, 


Ix our antient books we find frequent mention of the degrees, 
within which writs of entry are brought. If they be brought 
againſt the party himſelf who did the wrong, then they only 
charge the tenant himſelf with the injury; “ non babuit in- 
&« greſſum niſi per intruſionem quam ipſe fecit.“ But if the in- 
truder, diſſeiſſor, or the like, has made any alienation of the 
land to a third perſon, or it has deſcended to his heir, that 
circumſtance muſt be alleged in the writ, for the action muſt 
always be brought againſt the tenant of the land; and the 
deſect of his poſſeſſory title, whether ariſing from his own 
wrong or that of thoſe under whom he claims, muſt be ſet 
forth. One ſuch alienation or deſcent makes the firſt (o) de- 
gree, which is called the per, becauſe then the form of a writ 
ot entry is this; that the tenant had no right of entry, but 
by the original wrongdoer, who. altenated the land, or from 
whom it deſcended, to him: “ non babuit ingreſſum, niſi 
per Euilielmum, qui ſe in illud intruſit, et illud tenenti di- 
niet (q).” A ſecond alienation or deſcent makes another 
degree called the per and cui; becauſe the form of a writ of entry, 
in that caſe, is, that the tenant had no title to enter, but by or 
under a prior alience, te whom the intruder demiſed it; * 151 
* bavuit ingreſſum, niſi per Ricardum, cui Guiliclmus illud di- 
* miſit, qui ſe in illud intruſit (q).” Theſe degrees thus ſtate the 
original wrong, and the title of the tenant who claims under 
ſuch wrong. If more than two degrees, that is, two alienations 
or deſcents were paſt, there lay no writ of entry at the common 


(0) Finch, L. 262. Booth indeed (of ence is immaterial, 
real actions 192.) makes the firſt de- (q) Booth 181. | 


dice to conſiſf in the original wron (p) Finch. L. 263. F. N. B. 203 
done, the ſecond in the per, and hy . ry 7M 


ird in the per and cui. But the differ- 
| — M$ law. 
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law. For, as it wasprovided, for the quietneſs of men's in. 
| heritances, that no one, even though he had the true right of 
poſſeſſion, ſhould enter upon him who had the apparent right 
by deſcent or otherwiſe, but he was driven to his writ of ent 
to gain poſſeſſion; ſo, after more than two deſcents or tuo 
conveyances were paſſed, the demandant, even though he 
had the right both of poſſeſſion and property, was not allowed I | 
this poſſeſſory action; but was driven to his writ of right, 2 
long and final remedy, to puniſh his neglect in not ſooner 
putting in his claim, while the degrees ſubſiſted, and for the [| ? 
ending of ſuits, and quieting of all controverſies (r). But 
by the ſtatute of Marlbridge, 52 Hen, III. c. 30. it was pro- 
vided, that when the number of alienations or deſcents ex- 
ceeded the uſual degrees, a new writ ſhould be allowed with- 
out any mention of degrees at all. And accordingly a ney 
writ has been framed, called a writ of entry in the 50%, 
which only alleges the injury of the wrongdoer, without dedu- 
Cing all the intermediate title from him to the tenant : ſtating 
it in this manner; that the tenant had no legal entry unle 
after, or ſubſequent to, the ouſter or injury done by the i- 
ginal diſpoſſeſſor ; * non habuit ingreſſum niſi poſt intruſiuzm | 
& quam Guilielmus in illud fecit ;” and rightly concluding, that 
if the original title was wrongful, all claims derived from 
thence muſt participate of the ſame wrong. Upon the latter 
of theſe writs it is (the writ of entry ſur diſſeiſin in the pf 
that the form of our common recoveries of landed eſtates i; 
uſually grounded; which, we may remember, were obſerved 
in the preceding volume (s) to be fictitious actions, breught 
againſt the tenant of the freehold (uſually called the tenant v 
the praecipe, or writ of entry) in which by colluſion the de. 
mandant recovers the land. 


Tus remedial inſtrument, of writ of entry, is applicableto 
all the caſes of ouſter before-mentioned, except that of diſconi- 
nuance by tenant in tail, and ſome peculiar ſpecies of deforce- 
ments. Such is that of deforcement of dower, by not aſſignins 
any dower to the widow within the time limited by law; fe! 


(tx) 2 Inſt. 153. (e) Book II. ch. 21. bid 
N 5 WRC 
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which ſhe has her remedy by a writ of dower, unde nibil habet 


(5). But if ſhe be deforced of part only of her dower, ſhe 


cannot then ſay that nibil habet; and therefore ſhe may have 
recourſe to another action, by writ of right of dower ; which 
is a more general remedy, extending either to part or the 
whole; and is (with regard to her claim) of the ſame nature 
as the grand writ of right, whereof we ſhall preſently ſpeak, 
is with regard to claims in fee- ſimple (t). On the other hand, 
if che heir (being within age) or his guardian, aſſign her 
more than ſhe ought to have, they may be remedied by a 
writ of admeaſurement of dewer (u). But in general the writ 
of entry is the univerſal remedy to recover poſſeſſion, when 
wrongtully withheld from the owner. It were therefore end- 
leſs to recount all the ſeveral di viſions of writs of entry, which 
the different circumſtances of the reſpective demandants ma 

require, and which are furniſhed by the laws of England (v) : 
being plainly and clearly chalked out in that moſt antient and 
highly venczable collection of jegali forms, the rggiſirum omnium 


brevium, or regiſter of ſuch writs as are ſuable out of the king's 


courts, upon which Fitzherbert's natura brevium is a comment; 


() F. N. B. 147. 

(t) Ibid, 16. ; 5 

(u) F. N. B. 148. Finch, L. 314. 
Stat. Weſtm. 2. 13 Edw. I. c. 7. 

(v) See Britton, c. 114. fol. 264. 
The mott utual were, 1. The writs of 


The writ ad communem legem (Ibid, 
297.) tor the reverſioner, a'terthe alie- 
nation and death of the particular tenant. 
for life. $5. The writs in caſu proviſs 
and in confemili caſu: (Vid. 205. 206 } 
which lay not ad communem legem, but 


entry ſur difſei,z and of intrefions (F. 
N. B. 191 40.) which a:e brought to 
remedy either of thule ſpecies of oufler, 
2. The wiits of dum fait infra actatem, 
an dum fu non comps ments ; (Ibid, 
192. 202.) Which he for a perion of tull 
age, or one Who hath recovered his un- 
derſtandiag, after having (when under 
age or infane) aliened his lands; or for 
the heirs of ſuch alienor, 3. The writs 
of cut in vita and cut ante divertium : 
(d. 193. 204.) tor a woman, when a 
widow or divorced, | whoſe. huſband 
during the coverture (cui in vita ſua, 
vel cut ante divertium, iþſa contrad;cere 
feln hath alieacd her eſtate. 4. 


are given by Hat. Gioc, 6 Edw. I. c. 7. 
and Weitm 2. 13 Edw. I. c. 24. for 
the reverſioner atter the alienation, but 
duting the lite, of the tenant in dower 
or other tenant for life. 6. The writ 
ad termiaum gn; praeterut: (16:d. 
201.) for the reverſioner, when the poſ- 
ſefion is withheld by the leſſee or a 
ſtranger, after the determination of a 
leale for years. 7. The wri: cauſama- 
trimenti preeticutt : ( Ivid. 2086.) for 
a woman who giveth land to a man in 
ice or for lite, to the intent that he may 
ma'ry her, and he doth not. And the 
like in cale of other deſorcements. 
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and in which every man who is injured will be ſure to find a 
method of relief, exactly adapted to his own caſe, deſcribed 
in the compaſs of a few lines, and yet without the omiſſion oi 


any material circumſtance. 


So that the wiſe and equitable 


proviſion of the ſtatute Weſtm. 2. 13 Edw. I. c. 24. for fram- 
ing new writs when wanted (w), is almoſt rendered uſeleſs by 
the yery great perfection of the antient forms. And indeed 
I know not whether it is a greater credit to our laws, to have 


ſuch a proviſion contained in them, or not to have occaſion, 
er at leaſt very rarely, to uſe it. 


In the times of our Saxon anceſtors, the right of poſſeſſion 
ſeems only to have been recoverable by writ of entry (x); 
which was then uſually brought in the county court. And it 
is to be obſerved, that the proceedings in theſe actions were 
not then ſo tedious, when the courts were held, and proceſs 
iſſued every three weeks, as after the conqueſt, when all 
cauſes were drawn into the king's courts, and proceſs iſſucd 
from term to term; which was found exceeding dilatory, 
being atleaſt four times as ſlow as the other. And hence 2 
Kew remedy was invented in many caſes, to do juſtice to the 
people, and to determine the poſſeſſion, in the proper counties, 
and yet by the king's judges. This was the remedy by 40%, 


of which we are next to ſpeak. 


2. Tux writ of afſiſe is ſaid to have been invented by 
Glanvil, chief juſtice to Henry the ſecond (y); and, ii 
ſo, it ſeems to owe its introduction to the parliament 
held at Northampton, in the twenty ſecond year of tha 
prince's reign: when juſtices in eyre were appointed to go 


round the kingdom in order to take theſe aſſiſes; and the 


aſſiſes themſelves (particularly thoſe of mort d'anceſtor ard 


novel diſſeiſen) were clearly pointed out and deſcribed (2). A 


(w) See pag. 51. 
(x)Gilb. Ten. 42. 
(y) Mirror. c. 2. F. 25. 
5 $ 9. Si dominus di ne gat hae- 


2 
: = defuncti ſaiſinam ejuſdem feedi, 


1uſtitierit demini regis faciant inde 


Feri recognitionem per xii legale: 


ho mi nes, 8 ſaifinam de funqtus inde 


zabuit, die qua ſuit vivus et mertuus; 


et, ficut recognitum fuerit, ita haered. 


bus ejus 9 
domini regis faciant 


＋ 


10. Tuſtitiaru 


re recognituntn 


de diſſaiſinis factis ſuper aſſiſam, a ler. 
pere quo deminus rex wenit in Anglicn 
Prexi me poſt pacem factam inter if ju" 
et regem fillum ſuum, (Spelm. Cs, 


330. 


a WI 
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a writ of entry is areal action, which diſproves the title of the 

tenant, by ſhewing the unlawful commencement of his poſ- 

ſeſſion; ſo an aſſiſe is a real action, which proves the title of 

the demandant, merely by ſhewing his, or his anceſtor's, 
poſſeſſion (a): and theſe two remedies are in all other reſpects 

ſo totally alike, that a judgment or recovery in one is a bar 

againſt the other: ſo that when a man's poſſeſſion is once 

eſtabliſhed by either of theſe poſſeſſory actions, it can never 

be diſturbed by the ſame antagoniſt in any other of them. 
The word, aſſiſe, is derived by fir Edward Coke (b) from 
the Latin aſſideo, to ſit together; and it ſignifies, originally, 
the jury who try the cauſe, and fit together for that purpoſe. 
By a figure it is now made to ſignify the court or juriſdiction, 
which ſummons this jury together by a gommiſſion of aſſiſe, 
cr ad aſſiſas capiendas; and hence the judicial aſſemblies held 
by the king's commiſſion in every county, as well to take 
theſe writs of aſſiſe, as to try caules at ni/# prius, are termed 
in common ſpeech the afſiſes. By another ſomewhat ſimilar 
figure, the name of aſſiſe is alſo applied to this action, for 
recovering poſſeſſion of lands : for the reaſon, faith Littleton, 
te) why ſuch writs at the beginning were called aſſiſes, was, 
for that in theſe writs the ſheriff 1s ordered to ſummon a jury, 
or aſſiſe; which is not expreſſed in any other original writ (d). 


q 0 
My, 1 
„ * 
= * 
h 
_ 
_ 
—_— 
_ = 
* 5 
«> * * 
1 8 
8 
1 
1 — 
. 
"Ip 1 
34 
If 
£5 I 
1 
bh. 
=_ 
—- 4 1 
e 
iy 
* 


* 7 
= 
3 
2 % 
Fe. 
w 
"= 
19 
14 


Tuis remedy, by writ of aſſiſe, is only applicable to two 
ſpecies of injury by ouſter, viz. abatement, and a recent or no- 
wel diſſeiſin. If the abatement happened upon the death of the 
demandant's father or mother, brother or ſiſter, uncle or aunt, 
nephew or niece, the remedy is by an aſſiſe of rt d' anceſler, 


o 9e the death of one's anceſtor : and the general purport of this 
n« writ is to direct the ſheriff to _— a jury or aſſiſe, to view 
nd the land in queſtion, and to recognize whether ſuch anceſtor 
As were ſeiſed thereof on the day of his death, and whether the de- 


mandant be the next heir (e). And, in a ſhort time after, the 


edi 

_ (a) Finch. L. 284, d) Co. Litt. 159. | 

rok (b) 1 Inſt. 153, e) F. N. B. 195. Finch. L. 290. 
60 5.234. 1 | 


judges 
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judges uſually come down by the king's commiſſion to take the 
recognition of aſſiſe; when, if theſe points are found in the 
affirmative, the law immediately transfers the poſſeſſion from 
the tenant to the demandant. If the abatement happened on 
the death of one's grandfather or grandmother, then an aſſiſe 
of mort d' anceſtor no longer lies, but a writ of ayle, or de 
avs; if on the death of the great grandfather or great grand- 
mother, then a writ of beſayle, or de proavo; but if it mounts 
one degree higher, to the treſayle or grandfather's grandfa- 
ther, or if the abatement happened upon the death of any 
collateral relation, other than thoſe before-mentioned, the 
writ is called a writ of ceſinage, or de conſanguineo (f). And 
the ſame points ſhall be enquired of in all theſe actions ance- 
frel, as in an aſſiſe of mort d' anceſtor; they being of the 
very ſame nature (g): though they differ in this point cf 
form, that theſe anceſtrel writs (like all other writs of praccipe) 
expreſoly aſſert the demandant's title, (viz. the ſeiſin of the 
anceſtor at his death, and his own right of inheritance) the 
aſſiſe aſſerts nothing directly, but only prays an enquiry whe- 
ther thoſe points be ſo (h). There js alſo another anceſtrel 
writ, denominated a nuper abiit, to eſtabliſh an equal diviſ- 
on of the land in queſtion, where on the death of an ance- 
ſtor, who has ſeveral heirs, one enters and holds the others 
out of poſſeſſion (1). But a man is not allowed to have any of 
theſe poſſeſſory actions for an abatement conſequent on the 
death of any collateral relation, beyond the fourth degree (k); 
though in the lineal aſcent he may proceed ad infinitum (. 
For the law will not pay any regard to the poſſeſſion of a col 
lateral relation, ſo very diſtant as hardly to be any at all. 


Ir was always held to be law (m), that where lands were de- 
viſable in a man's laſt will by the cuſtom of the place, there an 
aſſiſe of mort d' anceſtor did not lie. For, where lands were ſo 

deviſable, the right of poſſeſſion could never be determined by 


(f) Finch. L. 266, 267. (K) Hale on F. N. B. 221. 
(g) Stat. Weſtm. 2. 13 Edw. I. c. 20. ()) Fitzh Abr. tit. coinage. 15. 
(h) 2 Inſt. 399. (m) Bratton. J. 4. de aſſiſ. merlis ar. 


() F. N. B. 197, Finch, L. 293. tecefſeris. c. 13. F. 3. F. N. B. 196. 
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a proceſs, which enquired only of theſe two points, the ſeiſin 
of the anceſtor, and the heirſhip of the demandant. And 
hence it might be reaſonable to conclude, that when the ſta- 
tate of wills, 32 Hen. VIII. c. I. made all ſocage lands de- 
viſable, an aſſiſe of mort d' anceſtor no longer could be brought 
of lands held in ſocage (n); and that now, ſince the ſtatute 
12 Car. II. c. 24. which converts all tenures, a few only ex- 
cepted, into free and common ſocage, it ſhould follow, that 
no aſſiſe of mort d' anceſtor can be brought of any lands in the 
kingdom ; but, in caſe of abatements, recourſe muſt be pro- 
perly had to the more antient writs of entry. 


Ax aſſiſe of nevel (or recent) diſſeiſin is an action of the 
ſame nature with the aſſiſe of mort d anceſtor before-mention- 
ed, in that herein the demandant's poſſeſſion muſt be ſhewn. 
But it differs conſiderably in other points : particularly in that 
it recites a complaint by the demandant of the diſſeiſin com- 
mitted, in terms of direct averment; whereupon the ſheriff 
is commanded to reſeiſe the land and all the chattels thereon, 
and keep the ſame in his cuſtody till the arrival of the juſtices 
of aſſiſe; (which ſince the introduction of giving damages, 
as well as the poſſeſſion, is now omitted) (o) and in the mean 
time to ſummon a jury to view the premiſes, and make re- 

cognition of the aſſiſe before the juſtices (p). And if, upon 
the trial, the demandant can prove, firſt, a title; next, his 
actual ſeiſin in conſequence thereof; and, laſtly, his diſfei- 
ſin by the preſent tenant; he ſhall have judgment to recover 
his ſeiſin, and damages for the injury ſuſtained. 


THE proceſs of aſſiſes in general is called, by ſtatute Weſtm. 
2.13 Edw. I. c. 24. feſtinum remedium, in compariſon of that 
by a writ of entty; it not admitting of many dilatory pleas and 
proceedings, to which other real actions are ſubject (q). Coſts 
and damages were annexed to theſe poſſeſſory actions by the 
ſtatute of Gloceſter, 6 Edw. I. c. 1. before which the tenant 
in poſſeſſion was allowed to retain the intermediate profits of 


(a) See 1 Leon. 267. | (p] F. N. B. 177. 
6% Booth, 211. (q) Booth. 262. 
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the land, to enable him to perform the feodal burthens incident 
thereunto. And, to prevent frequent and vexatious diſſeiſins, 
it is enacted by the ſtatute of Morton, 20 Hen. III. c. 

that if a perſon diſſeiſed recover ſeiſin of the land again by 
aſſiſe of novel diſſeiſin, and be again diſſeiſed of the ſame te- 
nements by the ſame diſfeiſor, he ſhall have a writ of re- di. 
ſeiſin; and, if he recover therein, the re-diflcifor ſhall be 
impriſoned; and, by the ſtatute of Marlbridge, 52 Hen. III. 
c. 8. ſhall alſo pay a fine to the king: to which the ſtatute 
Weſtm. 2. 13 Edw. I. c. 26. hath ſuperadded double dama- 
ges to the party aggrieved. In like manner, by the ſame 


ſtatute of Merton, when any lands or tenements are recover- 


ed by aſſiſe of mort d' anceſtor, or other jury, or any judg- 
ment of the court, if the party be afterwards diſſeiſed by the 
ſame perſon againſt whom judgment was obtained, he ſhall 


have a writ of poſi-diſſeifia againſt him; which ſubjeQs the 


poſt- diſſeiſor to the ſame penalties as a re- diſſeiſor. The rea- 
ſon of all which, as given by ſir Edward Coke (r), is becauſe 
ſuch proceeding i is a contempt of the king's courts, and in 
deſpite of the law ; or, as Bracton more fully expreſſes it (5), 


* talis qui ita convictus fuerit, dupliciter delinquit contra re. 


& oem: quia facit diſſeiſinam et roberiam contra pacem Juan; 
ce of etiam auſu temerario irrita facit ea, gude in curia domini 
« regis rite actua ſunt : et propter duplex delictum marito ſu „ fits 
cc nere debet poenam duplicatam." 


In all theſe poſſeſſory actions there is a time of limitation 
ſettled, beyond which no man ſhall avail himſelf of the poſ- 
ſeſſion of himſelf or his anceſtors, or take advantage of the 
wrongful poſſeſſion of his adverſary. For if he be negligent 
for a long and unreaſonable time, the law refuſes afterward 
to lend him any aſſiſtance, to recover the poſſeſſion merely; 
both to puniſh his neglect, (nam leges vigilantibus, non dormi- 
entibus, ſubveniunt) and alſo becauſe it is preſumed that the 
ſuppoſed wrongdoer has in ſuch a length of time procured 3 
legal title, otherwiſe he would ſooner have been ſued. This 
time of limitation by the ſtatute of Merton, 20 Hen. III. c. 
8. and Weſtm. 1. 3 Edw. I. c. 39. was ſucceſſively dated 


(r) 2 loſt. ez, 84. (5) J. 4. c. 49. 
PD Tg from 
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from particular aeras, vi. from the return of king John 
from Ireland, and from the coronation, &c. of king Henry 


the third. But this date of limitation continued fo long unal- 
tered, that it became indeed no limitation at all, it being 
above three hundred years from Henry the third's coronation 
to the year 1549, when the preſent ſtatute of limitations (t) 
was made. I his, inſtead of limiting actions from che date 
of a particular event, as beiore, which in proceſs of years 
grew abſurd, took another and more direct courſe, which 
might endure for ever; by limiting a certain period, as fiity 
years for lands, and the like pericd (u) for cuſtomary or pre- 


leriptive rents, ſuits, and ſervices (for there is no time of li- 


mitation upon rent, reſerved by deed) (w) and enaCting that 
no perſon ſhould bring any poſſeſſory action, to recover poſ- 
ſeſſion thereof merely upon the ſeiſin, or diſpoſſeſſion, of his 
anceſtors, beyond ſuch certain period. And all writs, 
grounded upon the poſſeſſion of the demandant himſelf, are 
directed to be ſued out within thirty years after the diſſeiſin 
complained of; for if it be an older date, it can with no pro- 
priety be called a freſh, recent, or novel diſſeiſin: which 
name ſir Edward Coke informs us was originally given to 
this proceeding, becauſe the diſſeiſin muſt have been ſince the 
laſt cyre or circuit of the juſtices, which happened once in 
ſeven years, otherwiſe the action was gone (x). And we may 
obſerve (), that the limitation, preſcribed by Henry the ſe- 


- cond at the firſt inſtitution of the aſſiſe of novel diſſeiſin, was 


from his own return into England after the peace made be- 


tween him and the young king his ſon; which was but the 
year before. | 


WHAT has been here obſerved may throw ſome light on the 
doArine of remitter, which we ſpoke of in the ſecond chapter 


(t) 32 Hen. VIII. e. 2. 95.) and other ſubſequent writers have 
(u) So Berthelet's original edition of followed, make it only forty years for 
the !tatute, A. D. 1546: and Cay's, rents, Ec. 
Pickering's, and the Ruff head's editi- (w) 8 Rep. 6:. 
ont, examined with the record. Ra- (x) 1 luſt. 153. Booth. 210, 
Ntel!'s, and other intermediate editi- (y) See pag. 184. | 
ons, which fir Edward Coke (2 laſt. 
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of this book (2); and which, we may remember, was, where 
one who hath a right to lands, but is out of poſſeſſion, hath 
afterwards the freehold caſt upon him by ſome ſubſequent de- 
fective title, and enters by virtue of that title. In this caſe 
the law remits him to his antient and more certain right, and 
by an equitable fiction ſuppoſes him to have gained poſſeſſion 
in conſequence, and by virtue, thereof: and this, becauſe he 
cannot poſſibly obtain judgment at law to be reſtored to his 
prior right, ſince he is himſelf the tenant of the land, and 
therefore hath nobody againſt whom to bring his action. 
This determination of the law might ſeem ſuperfluous to an 
haſty obſerver; who perhaps would imagine, that fince the 
tenant hath now both the right and alſo the poſſeſſion, it lit- 
tle ſignifies by what means ſuch poſſeſſion ſhall be ſaid to be 
gained. But the wiſdom of our antient law determined no- 
_ thirfg in vain. As the tenant's poſſeſſion was gained by a de- 
fective title, it was liable to be overturned by ſhewing that 
defect in a writ of entry; and then he muſt have been driven 
to his writ of right, to recover his juſt inheritance: which 
would have been doubly hard, becauſe, during the time he 
was himſelf tenant, he could not eſtabliſh his prior title by any 
poſſeſſory action. The law therefore remits him to his prior 
title, or puts him in the ſame condition as if he had recovered 
the land by writ of entry. Without the remitter he would 
have had jus, et ſeiſinam, ſeparate; a good right, but a bad 
poſſeſſion: now, by the remitter, he hath the moſt perſon 
of all titles, juris et ſeiſinae conj unctionem. 


III. By theſe ſeveral poſſeſſory remedies the right of poſſeſ- 
ſion may be reſtored to him, that is unjuſtly depri ved thereof. 
But the right of poſſeſſion (though it carries with it a ſtrong pre- 
ſumption) is not always concluſive evidence of the right of pra- 
perty, which may ſtill ſubſiſt in another man. For, as one man 
may have the poſſeſſion, and another the right of poſſeſſion, which 
is recovered by theſe poſſeſſory aQions; ſo one man may have 


(2) See pag. 19. | | 
| the 


* 
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the right of p:ſſeſſion, and cannot therefore be evicted by any 
poſſeſſory action, and another may have the right of property, 
which cannot be otherwiſe aſſerted than by the great and final 
remedy of a writ of right, or ſuch correſpondent writs as are 
in the nature of a writ of right. | | 


Tuls happens principally in four caſes: 1. Upon diſconti- 
nuance by the alienation of tenant in tail: whereby he, who 
had the right of poſſeſſion, hath transferred it to the alienee; 
and therefore hisiſſue, or thoſe in remainder or reverſion, 
ſhall not be allowed to recover by virtue of that poſſeſſion, 
which the tenant hath ſo voluntarily transferred. 2. In caſe 
of judgment given againſt either party by his own default; 
or, 3. Upon trial of the merits, in any poſſeſſory act ion: for 
ſuch judgment, if obtained by him who hath not the true 
ownerſhip, is held to be a ſpecies of deforcement; which 
however binds the right of poſſeſſion, and ſuffers it not to be 
ever again diſputed, unleſs the right of property be alſo prov- 
ed. 4. In caſe the demandant, who claims the right, is bar- 
red from theſe poſſeſſory actions by length of time and the 
ſtatute of limitations before-mentioned : for an undiſturbed 
poſſeflion, for fifty years, ought not to be deveſted by any 
thing, but a very clear proof of the abſolute right of propri- 
cty. In theſe four cafes the law applics the remedial inftru- 
ment of either the writ of right ittelf, or ſuch cther writs, as 
are ſaid to be of the ſame nature. | | 


1. Ax p firſt, upon an alienation by tenant in tail, where- 
by the eſtate- tail is diſcontinued, and the remainder er re- 
verſion is by failure of the particular eſtate diſplaced, and 
turned into a mere right, the remedy is by action of A,. 
don, (ſecundum formam doni) which is in the nature of a writ 
of right (a), and is the higheſt action that tenant in tail can 
have (b). For he cannot have an abſolute writ of right, 
which is confined only to ſuch as claim in fee-fimple: and 
lor that reaſon this writ of formedon was granted him by 


(a) Finch. L. 267. (b) Co. Litt 316. | 
| : the 
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the ſtatute de donis or Weſtm. 2. 13 Edw. I. c. x. which iz 
therefore emphatically called hi writ of right (c). This writ 
is diſtinguiſhed into three ſpecies; a formedo in the deſcend- 
er, in the remainder, and in the reverter. A writ of forme. 
don in the deſcender lieth, where a gift in tail is made, and 
the tenant in tail alienes the lands entailed, or is diſſeiſed of 
them, and dies; in this caſe the heir in tail ſhall have thi; 
writ of formedon in the deſcender, to recover theſe lands, ſo 
given in tail, againſt him who is then the actual tenant of the 
trechold (d). In which action the demandant is bound to 
ſtate the manner and form of the gift in tail, and to prove 
himſelf heir ſecundum formam doni. A formedon in the re- 
mainder lieth, where a man giveth lands to another for life or 
in tail, with remainder to a third perſon in tail or in fee; 
and he who hath the particular eſtate dieth, without iſſue in- 
heritable, and a ſtranger intrudes upon him in remainder, 
and keeps him out of poſſeſſion (e). In this caſe the remain- 
der-man ſhall have his writ of formedon in the remainder, 
wherein the whole form of the gift is ſtated, and the hap- 
pening of the event upon which the remainder depended, 
This writ is not given in expreſs words by the ſtatute de di- 
nis; but is founded upon the equity of the ſtatute, and upon 
this maxim in law, that if any one hath a right to the land, 
he ought allo to have an aCtion to recover it. A formed in 
the reverter lieth, where there is a gift in tail, and afterward 
by the death of the donee or his-heirs without iſſue of his body 
the reverſion fails in upon the donor, his heirs, or aſſigns: in 
ſuch caſe the reverſioner ſhall have this writ to recover the lands, 
wherein he ſhall ſuggeſt the gift, his own title to the reverſion 
minutely derived from the donor, and the failure of iſſue up- 
on which his reverſion takes place (f). This lay at common 
law, before the ſtatute de donis, if the donee aliened before 
he had performed the condition of the gilt, by having iſſue, 
and afterwards died without any (g). The time of limitation in 
a formeden by ſtatute 21 Jac, I. c. 16. is twenty years; within 


(c) F. N. B. 255. (t) bid. 219. 8 Rep. 88. 
(d) Jbid. 211, 212, (g) Finch. L. 268, 
(e) Ibid, 217. ; : 
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which ſpace of time after his title accrues, the demandant 
muſt bring his action, or elſe is for ever barred. 


2. In the ſecond caſe; if the owners of a particular cſtate, 

as for life, in dower, by the curtely, or in fee-tail, are bar- 
red of the right of poſſeſſion by a recovery had againſt them, 
through their default or non appearance in a poſſeſſory acti- 
on, they were abſolutely without any remedy at the com- 
mon law; as a writ of right does not lie for any but ſuch as 
claim to be tenants of the fee-ſimple. Therefore the ſtatute 
Weſtm. 2. 13 Edw. I. c. 4. gives a new writ for ſuch per... 
ſons, after their lands have been ſo recovered againſt them by 
default, called a gud et deforceat; which, though not 
ſtrictly a writ of right, ſo far partakes of the nature of one, 

as that it will reſtore the right to him, who has been thus un- 
warily deforced by his own default (h). But in caſe the re- | 
covery were not had by his own default, but upon defence in 1 
the inferior poſſeſſory action, this ſtill remains final with re- 
gard to theſe particular eſtates, as at the common law: and 
hence it is, that a common recovery (on a writ of entry in 
the poſt) had, not by default of che tenant himſelf, but (after 
his defence made and voucher of a third perſon to warranty) 
by default of ſuch vouchee, is now the uſual bar to cut off an 
eliate-tail (i). 


3, 4. TyieDLY, in caſe the right of poſſeſſion be barred 
W by a recovery upon the merits in a poſſeſſory action, or, laſt- 
Wy, by the ſtatute of limitations, a claimant in ftee-ſimple 
may have a mere writ of right; which is in its nature the 
higheſt writ in the law (K), and lieth only of an eſtate in fee- 
mple, and not for him who hath a leis eſtate. This writ 
les concurrently with all other real actions, in which an eſtate 
Wot tec-ſimple may be recovered; and it alſo lies after them, 
eing as it were an appeal to the mere right, when judg- 
un nem hath been had as to the poſſeſſion in an inferior poſ- 


£ | 6) FN, b. 43. (E) F. N. B. i. 
| (:) See book II. ch. 21. 
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ſeſſory action (1). But though a writ of right may be brought, 
where the demandant is entitled to the poſſeſſion, yet it rare. 
ly is adviſable to be brought in ſuch caſes ; as a more expei- 
tious and eaſy remedy is had, without meddling with the 
property, by proving the demandant's own, or his anceſtor's, 
poſſeſſion, and their illegal ouſter, in one of the poſſeſſor 
actions. But, in caſe the right of poſſeſſion be loſt by length 
of time, or by judgment againſt the true owner in one of 
theſe inferior ſuits, there is no other choice: this is then the 
only remedy that can be had: and it is of fo forcible a nature, 
that it overcomes all obſtacles, and clears all objections tha: 
may have ariſen to cloud and obſcure the title. And, afic 
iſſue once joined in a writ.of right, the judgment is abſolute 
ly final; ſo that a recovery had in this action may be pleadet 
in bar of any other claim or demand (m). 


THE pure, proper, or mere writ of right lies only, ve 
have ſaid, to recover lands in fee-ſimple, unjuſtly with-hel 
from the true proprietor. But there are alſo ſome other wri 
which are ſaid to be in the nature of a writ of right, becau? 


agree with the writ of right: but in ſome of them the fee-lin- 
ple is not demanded; and in others not land, but ſome incer- 
poreal hereditament. Some of theſe have been already mes 
tioned, as the writ of right of dower, of formedon, c. ani 
the others will hereafter be taken notice of, under their pro- 
per diviſions. Nor is the mere writ of right alone, or 4. 
ways, applicable to every caſe of a claim of lands in fce-lin 
ple: for if the lord's tenant in fee- ſimple dies without hc, 
whereby an eſcheat accrues, the lord ſhall have a wri: « 
eſcheat (n), which is in the nature of a writ of right (6). an 
if one of two or more coparceners deforces the other,“ 
uſurping the ſole poſſeſſion, the party aggrieved ſhall har: i 
writ of right de rationabili parte (p): which may be ground 


Y F. N. B. 1. 8. (o) Booth. 135. 
(m) Ibid. 6. Co. Litt, 158, (b) F. N. B. 9. 
(o) F. N. B. 143. 


— 
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on the ſeifin of the anceſtor at any time during his life; 


whereas in a nußer obiit (which is a poſſeſſory remedy) (q) he 


mult be ſeiſed at the time of his death. But, waving theſe 
and other minute diſtinctions, let us now return to the gene- 
ral writ of right. 


Tuls writ ought to be firſt brought in the court-baron (r) 
of the lord, of whom the lands are holden; and then it is 
open or patent: but if he holds no court, or hath waived his 
right, remifit curiam ſuam, it may be brought in the king's 
courts by writ of praecipe originally (s); and then it is a writ 
of right % (t), being diredted to the ſheriff and not the 
ford (u). Alſo, when one of the king's immediate tenants in 
capite is deforced, his writ of right is call a writ of praecipe 
in caþiie (the improper uſe of which, as well as of the former 
praccipe, quia duminus rem! iftt curiam, ſo as to ouſt the lord of 
his juriſdiction, is reſtrained by magna carta) (w) and, being 
directed to the ſheriff and originally returnable in the king's 
court, is alſo a writ of right cloſe (x). There is likewiſe a 
little writ of right cloſe, ſecundum conſuetudinem manerii, 
which lies for the king's tenants in antient demeſne (y), and 
others of a ſimilar nature (7), to try the right of their lands 
and tenements in the court of the lord excluſively (a). But 
the writ of right patent itſelf may allo at any time be remoyed 
into the county court, by writ-of telt (b), and from thence 
into the king's courts, by writ of pore (c) or recordari facias, 
ai the ſuggeſtion of cher party that there 15 a delay or de- 


ect of jullice (d). 


I: the progreſ: of this action (e), the demandant muſt allege 
ſome ſciiin of the lands and tenements in himſelf, or clic in ſome 


(J) See pag. 186, (a) Bracton. I. 1. c. 11.7. 4. ty. 1. e. 
(r) Append. No. I. . 1. | 9. & rr. 3. c. 13 f. 9. Old Tenur. 7. 
(s) F. N. B. 2. Finch. L. 313. ſlenir en ſecage. Old N. B. t. garde. & 
(:) Booth, 91. t. briefe de reqde claus. F. N. B. 11. 

(u) Append. No. I §. 4. (b) Append. No. I. F. 2. 

(v. ] C. 24. (Cc) Ih:d . 

(x) F. N. h. (4) F. N. h. 3, 4 


( de bock Ti ch. 6. E 'No. I. §. 3 
, Rcheg. tit, copyhold. 
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on under whom he claims, and then derive the right from 
the perſon ſo ſeiſed to himſelf; to which the tenant may an- 
ſwer by denying the demandant's right, and averring that he 
has more right to hold the lands than the demandant has to 
demand them; which puts the demandant upon the proof of 
his title; in which.if he fails, or if the tenant can ſhew a bet- 
ter, the demandant and his heirs are perpetually barred of 
their claim; but if he can make it appear that his right is 
ſuperior to the tenant's, he ſhall recover the land againſt the 
tenant - and his heirs for ever. But even this writ of right, 
however ſuperior to any other, cannot be ſued out at any di- 
ſtance of time. For by the antient law no ſeiſin could be al- 
leged by the demandant, but from the time of Henry the 
firſt (f); by the ſtatute of Merton, 20 Hen. III. c. 8. from 
the time of Henry the ſecond ; by the ſtatute of Weſtm. 1. 
3 Edw. I. c. 39. from the time of Richard the firſt ; and now, 
by ſtatute 32 Hen. VIII. c. 2. ſeiſin in a writ of right ſhall 
be within ſixty years. So that the poſſeſſion of lands in fee- 
ſimple uninterruptedly, for threeſeore years, is at preſent 
ſufficient title againſt all the world; and cannot be impeach 
ed by any dormant claim whatſoever. 


I nave now gone through the ſeveral ſpecies of injury by 
ouſter or diſpoſſeſſion of the freehold, with the remedies appli- 
cable to each. In conſidering which I have been unavoidably 
ted to touch upon much obſolete and abſtruſe learning, as it lies 
intermixed with, and alone can explain the reaſon of, thoſe 
parts of the law which are now more generally in uſe. For, 
without contemplating the whole fabric together, it is impoſ- 
ſible to form any clear idea of the meaning and connection ci 
thoſe disjointed parts, which till form a conſiderable branch 
of the modern law; ſuch as the doQrine of entries and remit- 
ter, the levying of fines, and the ſuffering of common reco- 
veries. Neither indeed is any conſiderable. part of, that, 
which I have ſelected in this chapter from among the venc- 


rable monuments of our anceſtors, ſo abſolutely antiquated 


(0) Co. Lit. 114. 
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as to be out of force, though they are certainly out of uſes 
there being, it muſt be owned, but a very few inſtances for - 
more than a century paſt of proſecuting any real action for 
land by writ of entry, aſſiſe, formedon, writ of right, or 
otherwiſe. The forms are indeed preſerved in the practice 
of common recoveries: but they are forms, and nothing elſe; 
for which the very clerks that paſs them are ſeldom capable 
to aſſign the reaſon. But the title of lands is now uſually tried 
upon aftions of cjechment, or treſpaſs, = | . 
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REAL. 


AVING in the preceding chapter conſidered with ſome 
attention the ſeveral ſpecies gf injury by diſpoſſeſſion or 
ouſter of the freeho/d, together with the regular and well- 
connected ſcheme of remedies by actions real, which are g- 
ven to the ſubje& by the common law, either to recover 
the poſſeſſion only, or clſe to recover at once the poſſeſſion, 
and alſo to eſtabliſh the right of property ; the method which 
J there marked out leads me next to conſider injuries by cu- 
ſter, or diſpoſſeſſion, of chattels real; that is to ſay, by 
amoving the poſſeſſion of the tenant either from an eſtate b 
ſtatute-merchant, ſtatute-ſtaple, or elegit ; or from an eſtat: WAN © 
for years. | 


I. Ousr RR, or ainotion of poſſcſſion, from eſtates held br 
either ſtatute or elegit, 18 only liable to happen by a ſpecies of 
diſſeiſin, or turning out of the legal proprietor, beforc his eſtate 
is determined by raiſing the ſum, for which it is given him i 
pledge. And for ſuch ouſter, though the eſtate be mere]y 
chattel intereſt, the owner ſhall have the ſame remedy: as for 
an injury to a frechold; viz. by aſſiſe of novel diſſeiſin (a, 
But this depends upon the ſeveral ſtatutes, which create thc! 


j 7 


() F. N. B. 178. 
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reſpective intereſts (b), and which expreſsly provide and al- 
low this remedy in caſe of diſpoſſeſſion. Upon which ac- 
count it is that fir Edward Coke obſerves (c), that theſe te- 
nants are ſaid to hold their eſtates ut liberum tenementum, un- 
til their debts be paid: becauſe by the ſtatutes they ſhall have 
an aſliſe, as tenant of the freehold ſhall have; and in that re- 
ſpect they have the ſimilitude of a freehold (d). 


II. As for ouſter, or amotion of poſſeſſion, ſrom an eſtate 
for ycars ; this happens only by a like kind of diſſeiſin, ejecti- 
on, or turning out, of the tenant from the occupation of the 
Land during the continuance of his term, For this injury the 
law has provided him with two remedies, according to the cir- 
cumſtances and ſituation of the wrongdoer : the writ of Ai, 
firmazz which lies againſt any one, the leſſor, reverfioner, 
remainder-man, or ary ſtranger, who is himſelf the wrong- 
doer and has committed the injury complained of: and the 
wit of quare ejecit infra terminum; which lies not againtt 
the wrongdber or cjector himiclt, but his feoffee. or other 
perion claiming under him. Theſe are mixed actions, ſome- 
„hu between real and perſonal; for therein are two things 
recovered, as well reſtitution of the term of years, as dama- 
g lor the ouſter or wrong. | 

1. A wir then of ej-7/2n7 firnne, or action of trefpais in 
enen, heth, where lands or tenements are let for a term 
(cats; and atterwards the leſſor, reverſioner, remainder- 
man, er any ſtrarger, doth eject or ouſt the leſſee of his 
term eic). In this cafe he ſhall have this writ of ef2(77-n, to 
cali the defendant to anſwer for entering on the lands ſo demi 
ed to the plaintitf for a term that is not yet expired, and 
ejccting hin; (1). And by this writ the plaintiff ſhall recorer 
back his term, o the remainger of it, with damages. 


| (i) Stat. Weſtm, 2. 13 Edw. I. e. 16. (d) See book II. ch. 10. 

Stat, de mercater;bus, 47 Edw. III. e. (e) F. N. B 220. 

9. |) See appendix, No, II. $ 1. 
(c) 1 laft, 43. * ä 1 
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Stwex the diſuſe of real actions, this mixed proceeding i; 
become the common method of trying the title to lands or te- 
nements. It may not therefore be improper to delineate, 


with ſome degree of minuteneſs, its hiſtory, the manner of 


its proceſs, and the principles whereon it is grounded. 


Wr have before ſeen (g), that the writ of covenant, for 
breach of the contract contained in the leaſe for years, waz 
antiently the only ſpecific remedy for recovering againſt the 
leſſor a term from which he had ejected his leſſee, together 
with damages for the ouſter. But if the leſſee was ejected by 
a ſtranger, claiming under a title ſuperior (h) to that of the 
leſſor, or by a grantee of the reverſion, (who might at any 
time by a common recovery have deſtroyed the term) 
though the leſſce might ſtill maintain an action of covenant 
againſt the leſſor, for non-performance of his contract c 
leaſe, yet he could not by any means recover the term itſelf 
If the ouſter was committed by a mere ftranger, without 
any title to the land, the leſſor might indeed by a real aQion 
recover poſſeſſion of the freehold, but the leſſee had no 
other remedy againſt the ejector but in damages, by a writ 
of ejedtione firmae, for the treſpaſs committed in ejeQing 
him from his farm (k). But afterwards, when the coun; 
of equity began to oblige the ejector to make a ſpecific reſtitu- 
tion of the land to the party immediately injured, the 
courts of law alſo adopted the ſame method of doing com- 
plete juſtice; and, in the proſecution of a writ of ejett- 


ment, introduced a ſpecies of remedy not warranted by the 


original writ nor prayed by the declaration (which go only for 


(g) See pag. 180. terme: gued tata curia cenceſſt. It 
h) F. N. B. 145. per Belknap, la comes ley eſt, la 
i) See book II. ch. 9. heme eft cuſle de ſon terne par efiror 
(K) P. 6. Ric. II. Frefione firmae ger, il avera ejectiene fir mae ver ſui ce. 
ne que un act᷑ ien de treſpaſs en ſon na- ſty que lay ouſte; et fil ſoit euſte par | 
ture, et le plaintiff ne recovera ſon leſſer, briefe de covenant; et, fer 
terme que oft a vemr, nient plus gue lejſee eu grantee de reverſion, briefe d. 
en treſpaſ home recovera damages pur covenant verſus fon leſſor, et counters 
rreſpaſs nien: fait, mes a feſer , mes eſpecial count, &c. ( Fits, abr. .. 
il convient a ſuer par ation de ceve- ej ect. firm, 2.) 
pant al comen law @ recoverer ſn ©  ' 


damape 


- 


| and are ſilent as to any reſtitution) viz, a 
__ the term, and a writ of poſſeſſion there- 
upon (1). This method ſeems to have been ſettled as early as 
the reign of Edward IV (m); though it hath been ſaid (n) to 
have firſt begun under Henry VII. becauſe it probably was 
then firſt applied to its preſent principal uſe, that of trying the 


title tothe land, | 


judg 


ux better to apprehend the contrivance, whereby this end 


is eſfected, we muſt recolle& that the remedy by ejectment 


is in its original an action brought by one who hath a leaſe for 


years, to repair the injury done him by diſpoſſeſſion. In or- 


der therefore to convert it into a method of trying titles to 


the freehold, it is firſt neceſſary that the claimant do take 


poſſeſſion of the lands, to empower him to conſtitute a leſſee 
tor years, that may be capable of receiving this injury of diſ- 
poſſeſſion. For it would be an offence, called in our law main- 
tenance, (of which in the next book) to convey a title to ano- 


ther, when the grantor is not in poſſeſſion of the land: and 


indeed it was doubted at firſt, whether this occaſional poſſeſſion, 
taken merely for the purpoſe of conveying the title, ex- 
cuſed the leſſor from the legal guilt of maintenance (o). 
When therefore a perſon, who hath right of entry into lands, 
determi nes to acquire that poſſeſſion, which is wrongfully 
withheld by the preſent tenant, he makes (as by law he may) a 


formal entry on the premiſes ; and being ſo in poſſeſſion of the 
ſoil, he there, upon the land, ſeals and delivers a leaſe for years 


to ſome third perſon or leſſee: and, having thus given him 
entry, leaves him in poſſeſſion of the premiſes. This leſſee 
is to ſtay upon the land, till the prior tenant, or he who had the 
previous poſſeſſion, enters thereon afreſh and ouſts him ; or till 
ſome other perſpn (either by accident or by agreement before- 
hand) comes upon the land, and turns him out or ejeQs him. 


{1) See append. Ne. II, §. 4. prope damages. (Bro. Abr. t. quare ejecit 


ns infra terminum, 6, 

(m) 7 Edw. IV. 6. Per Fairfax; oO (n) F. N. B. 220. 
Heme port ejeftiene firmae, le plaintiff (o) 1 Ch. Rep. append. 39, 
recovera ſen terme qui eft arere, ſibien : 
me in quare ejecit infra terminum ; 
et, fi nuf ſoit arere, denques tout in 
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For this injury the leſſce is entitled to his action of ejectment 
againſt the tenant, or this caſual ezefor, whichever it was that 
ouſted him, to recover back his term and damages, But where 
this action is brought againſt ſuch a caſual ejeQor as is before 
mentioned, and not againſt the very tenant in poſſeſſion, the 
court will not ſuffer the tenant to loſe his poſſeſſion without 
any opportunity to defend it. Wherefore it is a ſtanding 
rule, that no plaintiff ſhall proceed in ejectment to recover 
lands againſt a caſual ejector, without notice given to the 
tenant in poſſeſſion (if any there be) and making him a defen- 
dant if he pleaſes, And, in order to maintain the action, 
the plaintiff muſt, in caſe of any defence, make out four 
_ before the court; viz. title, eaſe, entry, and ouſter, 
"1rit, he muſt ſhew a good fitle in his leſſor, which bring; 
the matter of right entirely before the court; then, that the 
leſſor, being ſeiſed by virtue of ſuch title, did make him the 
leaſe for the preſent term; thirdly, that he, the leſſee or plain- 


tiff, did enter or take poſſeſſion in conſequence of ſuch lcaſe; 


and then, laſtly, that the defendant cnſted or ejected him. 
Whereupon he ſhall, in conſequence, have a writ of poſſeſſiun, 
which the ſheriff is to execute, by deityering him the undiſturb- 
ed and peaccable poſſeſſion of his term. 


T Is is the regular method of bringing an action of ejed. 
ment, in which the title of the leſſor comes collaterally and 
incidentally before the court, in order to ſhew the injury 
done to the leſſee by this ouſter. - This method muſt be {till 
continued in due form and ſtrictneſs, ſave only as to the 
notice to the tenant, whenever the poſſeſſion is vacant, or 
there is no actual occupant of the premiſes ; and alſo in ſome 
other caſes. But, as much trouble and formality were found 
to attend the actual making of the leaſe, entry, and oufter, 
a new and more eaſy method of trying titles by writ of ejc(t- 
ment, where there is any actual tenant or occupier of the 
premiſes in diſpute, was invented ſoraewhat more than a cen- 
tury ago, by the lord chief juſtice Rolle, who then fat in the 
court of ypper bench; ſo called during the cxile of king Charts 

wy the 
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the ſecond. This new method entirely depends upon a firing 
of legal fictions: no actual leaſe is made, no actual entry by 
the plaintiff, no actual ouſter by the defendant; but all are 
merely ideal, for the ſole purpoſe of trying the title. To 
this end, in the proceedings (p) a leaſe for a term of years is 
ſtated to have been made, by him who claims title, to the 
plaintiff who brings the action; as by John Rogers to Ri- 
chard Smith; which plaintiff ought to be ſome real perſon, 
and not merely an ideal fictitious one who has no exiſtence, 
as is frequently though unwarrantably practiſed (q): it is alſo 
lated that Smith, the leſſee, entered; and that the defendant 
William Stiles, who is called the caſual ejedlor, ouſted him; 
for which ouſter he brings this action. As ſoon as this ac- 
tion is brought, and the complaint fully ſtated in the decla- 
ration (r), Stiles, the caſual ejector, or defendant, ſends a 
written notice to the tenant in poſſeſſien of the lands, as 
Gcorge Saunders, informing him of the action brought by 
Richard Smith, and tranſmitting him a copy of the declara- 
ion; withal aſſuring him that he, Stiles the defendant, has 
no title at all to the premiſes, and ſhall make no defence; 
and therefore adviſing the tenant to appear in court and defend 
his own title: otherwiſe he, the caſual ejector, will ſuffer 
judgment to be had againſt him; and thereby the aQual 
tenant Saunders will incvitably be turned out of poſſeſſion (9). 
On receipt of this friendly caution, if the tenant in poſſeſſion 
does not within a limited time apply to the court to be admit- 
ted a defendant in the ſtead of Stiles, he is ſuppoſed to have 
no right at all; and, upon judgment being had againſt Stiles 
the caſual ejector, Saunders the real tenant will be turned out 
of poſſeſſion by the ſheriff, > 
Bor, if the tenant in poſſeſſion applies to be made a defen- 
dant, it is allowed him upon this condition; that he enter into 
4 rulc of court (t) to confeſs, at the trial of the cauſe, three of the 
four requiſites for the maintenance of the plaintiff*s action; viz. 


(p) See appendix, Ne, II. $. 1, 2. r) Arpend. N®, II. $. 2, 
(4) 6 Mod, 30g. 90 90 1 5 
| (% id. F. 3. 
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the leaſe of Rogers the leſſor, the entry of Smith the plaintiff, 
and his ouſter by Saunders himſelf, now made the defendant 
inſtead of Stiles: which requiſites, as they are wholly fictiti- 
ous, ſhould the defendant put the plaintiff ta prove, he muſt 
of courſe be nonſuited for want of evidence; but by ſuch 
ſtipulated confeſſion of leaſe, entry, and . the trial will 
now ſtand upon the merits of the title only. This done, the 
declaration is altered by inſerting the name of George Saun- 
ders inſtead of William Stiles, and the cauſe goes down to 


trial under the name of Smith (the plaintiff) on the demiſe of 


Rogers, (the leſſor] againſt Saunders, the new defendant. 


And therein the leſſor of the. plaintiff is bound to make out 


a clear title, otherwiſe his fiQtitious leſſee cannot obtain judg- 
ment to have poſſeſſion of the land for the term ſuppoſed to 
be granted. But, if the leſſor makes out his title in a ſatis- 
factory manner, then judgment and a writ of poſſeſſion ſhall 
£0 for Richard Smith the nominal plaintiff, who by this trial 
has proved the right of John Rogers his ſuppoſed leſſor. Yet, 
to prevent fraudulent recoveries of the poſſeſſion, by colluſion 
with the tenant of the land, all tenants are obliged by ſtatue 
11 Geo. II. c. 19. on pain of forfeiting three years rent, to 


8 give notice to their landlords, when ſerved with any declara- 


tion in ejectment: and any landlord may by leave of the 
court be made a co-defendant to the action; which indeed 
he had a right to demand, long before the proviſion of this 
ſtatute (u): in like manner as (previous to the ſtatute of 
Weſtm. 2. c. 3.) if in a real action the tenant of the 


freehold made default, the remainder-man or reverſioner 


had a right to come in and defend the poſſeſſion ; left, 
if judgment were had againſt the tenant ; the eſtate of thoſe 
behind ſhould be turned to a naked right (w). But if the 


new defendant fails to appear at the trial, and to confeſs 


leaſe, entry, and ouſter, the plaintiff Smith muſt indeed 
be there nonſuited, for want of proving thoſe requiſites; but 
judgment will in the end be entered againſt the caſual ejector 
Stiles: for the condition on which Saunders was admitted 
a defendant is broken, and therefore the plaintiff is put 


 (n) 7 Mod. 70. Salk, 257. (») Bracton. J. 5, e. 10. f. 14. 
again 
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again in the ſame ſituation as if he never had appeared at 
all; the conſequence of which (we have ſeen) would have 
been, that judgment would have been entered for the plaintiff, 
and the ſheriff, by virtue of a writ for that purpoſe, would 
have turned out Saunders, and delivered poſſeſſion to Smith. 
The ſame proceſs therefore as would have been had, provid- 
ed no conditional rule had been ever made, muſt no be pur- 


ſued as ſoon as the condition is broken. But execution ſhall 


be ſtayed, if any landlord after the default of his tenant ap- 
plies to be made a defendant, and enters into the uſual rule, 
to confeſs leaſe, entry, and duſter (x). 


Tur damages recovered in theſe actidns, though former- 
1y their only intent, are now uſually (ſince the title has been 
conſidered as the principal queſtion) very Imall ard inades 
quate; amounting commonly to one ſhilling or ſome other 
trivial ſum. In order therefore to complete the remedy, when 
the poſſeſſion has been long detained from him that has right, 
an action of treſpaſs alſo lies, after a recovery in ejectment, 
to recover the meſne profits which the tenant in poſſeſſion 
has wrongfully received. Which action may be brought in 
the name of either the nominal plaintiff in the ejectment, or 
his leſſor, againſt the tenant in poſſeſſion; whether he be made 
party to the ejectment, or ſuflers judgment to go by default (y). 


SUCH 1s the modern way, of obliquely bringing in queſti- 
on the title to lands and tenements, in order to try it in this 
collateral manner; a method which is now univerſall 
adopted in almoſt every caſe. It is founded on the fame 
principle as the antient writs of aſſiſe, being calculated to try 
the mere poſſeſſory title to an eſtate; and hath ſucceeded to 


thoſe real actions, as being infinitely more convenient for 


attaining the end of juſtice : becauſe, the ſorm of the proceed- 


ing being intirely fictitious, it is wholly in the power of the 


court to direct the application of that fiction, ſo as to prevent 
fraud and chicane, and eviſcerate the very truth of the 
title. The writ of ejecment and its nominal parties (as 


{x) Stat. 11. Geo, II. e. 19. () 4Burr. 668, 
| | Was 
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was reſolved by all the judges (z) are © judicially to be con- 


*« ſidered as the fictitious form of an action, really brought by 
ce the leſſor of the plaintiff againſt the tenant in poſſeſſion: 
invented, under the controll and power of the court, for 
© the advancement of juſtice in many reſpects; and to force 
© the parties to go to trial on the merits, without being in- 
ce tangled in the nicety of pleadings on either fide.” 


Bur a writ of eje&ment is not an adequate means to try 


the title of all eſtates; for on thoſe things, whereon an entry 


cannot in fact be made, no entry fhall be ſuppoſed by any 
fiction of the parties. Therefore an ejectment will not lie of 
an advowſon, a rent, a common, or. other incorporeal here. 


ditament (a); except for tithes in the hands of lay appropria- 


tors, by the expreſs purview of ſtatute 32 Hen. VIII. c. , 
which doctrine hath ſince been extended by analogy to tithes 
in the hands of the clergy (b): nor will it lie in ſuch caſe, 
where the entry of him that hath right is taken' away by de. 


ſcent, dilcontinuance, twenty years diſpoſſeſſion, or otherwije, 


 Tais action of ejectment is however rendered a very eaſy 
and expeditious remedy to landlords whoſe tenants are in 
arrere, by ſtatute 4 Geo. II. c. 28. which enaQts, that every 
landlord, who hath by his leaſe a right of re-entry in caſe of 
non-payment of rent, when half a ycar's rent is due, andno 
ſifficient diſtreſs is to be had, may ſer ve a declaration in ejet- 
ment on his tenant, or fix the ſame upon ſome notorious part 
of the premiſes, which ſhall be valid, without any formal 
re-entry or previous demand of rent. And a recovery in 
ſuch ejectment ſhall be final and concluſive, both in law and 
equity, unleſs the rent and all coſts be paid or tendered will- 
in fix calendar months afterwards. | | 


2. Tx writ of guare ejecit infra terminum lieth, by the ar 
tient lav, wherethe wrongdoer or ejector is not himſelf in poſici- 
(2) Mich, 32 Geo. II. 4 Burr. 668, (b) Cro. Car, 301. 2 Lord Raya, 


(2) Prowal. 129. Cro, Car. 392 769. a 
Stta. 54. f 
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Gon of the lands, but another who claims under him. As 
where a man leaſeth lands to another for years, and, after, 
the leſſor or reverſioner entereth, and maketh a feoffment in 
ſee, or for life, of the ſame lands to a ſtranger: now the 
leſſee cannot bring a writ of ejeclione firmae or ejectment 
againſt the feoffee; becauſe he did not eject him, but the re- 
verſioner: neither can he have any ſuch action to recover his 
term againſt the reygrtioner, who did ouſt him ; becauſe he 
is not now in poſſeſſtoſ. And upon that account this writ was 
deviſed, upon the equity of the ſtatute Weſtm. 2. c. 24. as 
in a caſe where no adequate remedy was already provided (c). 
And the action is brought againſt the feoffee for deforcing, 
or keeping out, the gxigipal leſſee during the continuance of 
his term: and hercin, as in the ejectment, the plaintiff ſhall | 
recover fo much of the term as remains, and alſo damages 
for that portion of it, whereof he has been unjuſtly deprived, 
But ſince the introduction of fictitious ouſters, whereby the 
title may be tried againſt any tenant in poſſeſſion (by what 
means loever he acquired it) this action is fallen into diſuſe, 
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CHAPTER THE TWELFTH. 


Or TRESPASS, 


al the two preceding chapters we have conſidered ſuch in- 
juries to real property, as conſiſted in an ouſter, or amo- 
tion of the poſſeſſion. Thoſe which remain to be diſcuſſed 
are ſuch as may be offered to a man's real property without 
any amotion from it. 


Tu ſecond ſpecies therefore of real injuries, or wrong 
that affect a man's lands, tenements, or hereditaments, is that 
of treſpaſs. Treſpaſs, in its largeſt and moſt extenſive ſenſe, 
ſignifies any tranſgreſſion or offence againſt the law of nature, 

of ſociety, or of the country in which we live; whether it 
relates to a man's perſon, or his property. Therefore beating 
another is a treſpaſs; for which (as we have formerly ſeen) 
an action of treſpaſs vi et armis in aſſault and battery will lie: 
taking or detaining a man's goods are reſpectively treſpaſſes; 
for which an action of treſpaſs vi et armis, or on the caſe in 
trover and converſion, is given by the law: ſo alſo non- per- 
formance of promiſes or undertakings is a treſpaſs, upon which 


an action of treſpaſs on the caſe in aſſumpſit is grounded: and, E 
in general, any misfeaſance, or act of one man whereby enti 
another 18 injuriouſiy treated or damnified, is a tranſgreſſion, urit 
or treſpaſs in its largeſt ſenſe; for which we have already guar, 
ſeen (a), that, whenever the act itſelf is direQly and imme- in t] 

nctoh 


a) Se 123. 
(a) See pag. 123  diately 
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diately injurious to the perſon or property of another, and 


therefore neceſſarily accompanied with ſome force, an action 


of treſpals vi et armis will lie; but, if the injury is only con- 


ſequential, a ſpecial action of treſpaſs on the caſe may be 
brought. | 


Bor in the limited and confined ſenſe, in which we are at 
preſent to conſider it, 1t ſignifies no more than an entry on an- 
other man's ground without a lawful authority, and doing 
ſome damage, however inconſiderable, to his real property. 
For the right of meum and tuum, or property, in lands being 
once eſtabliſhed, it follows as a neceſſary conſequence, that 


tain to himſelf the ſole uſe and occupation of his foil : every 
entry therefore thereon without the owner's leave, and eſpe- 
cially if contrary to his expreſs order, is a treſpaſs or tranſ- 
greſſion. The Roman laws ſeem to have made a direct pro- 
hibition neceſſary, in order to conſtitute this injury: “ gui alie- 
num fundum ingreditur, poteſt a domino, ft is praeviderit, 
& prohiberi ne ingrediatur (b).” But the law of England, 


the owner, before he has an opportunity to forbid the entry, 


entry upon another's lands, (unlets by the owner's leave, or 
in ſome very particular caſes) as an injury or wrong, for ſatiſ- 
faction of which an action of treipais will lie; but determines 

| the quantum of that ſatisfaction, by conſidering how far the 
offence was wilful or inadvertent, and by eſtimating the 
value of the actual damage ſuſtaine 1. | 


Every unwarrantable entry on another's foil the law 
entitles a treſpaſs by breaking his loſe ; the words of the 
writ of treſpaſs commanding the defendant to ſhew cauſe, 
quare clauſum querentis fregit. For every man's land is 
in the eye of the Iaw incloſcd and ſet apart from his 
neighbour's : and that either by a viſible and material fence, 
a one field is divided from another by a hedge; or, by 
an ideal inviſible boundary, exiſting only in the contem- 


| (b) I. 2. 1. 12 
Vol. III. O | | plation 


this right muſt be excluſive ; that is, that the owner may re- 


juſtly conſidering that much inconvenience may happen to 


has carried the point much farther, and has treated every | 
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210 PRIVAT x Boon III. 
plation of law, as when one man's land adjoins to another's 


in the ſame field. And every ſuch entry or breach of à 


man's cloſe carries neceſſarily along with it ſome damage or 
other: for, if no other ſpecial loſs can be aſſigned, yet ſtill 


the words of the writ itſelf ſpecify one general damage, viz, 


the treading down and bruiſing his herbage (c). 


Oxzx muſt have a property (either abſolute or temporary) 


in the ſoil, and actual poſſeſſion by entry, to be able to main- 


tain an action of treſpaſs: or at leaſt, it is requiſite that the 
party have a leaſe and poſſeſſion of the veſture and herbage 
of the land (d). Thus if a meadow be divided annually 
among the pariſhioners by lot, then, after each perſon 
ſeveral portion is allotted, they may be reſpectively capable 
of maintaining an action for the breach of their ſeveral cloſe; 
(e); for they have an excluſive intereſt and freehold therein 
for the time. But before entry and actual poſſeſſion, one 
cannot maintain an action of treſpaſs, though he hath the 
freehold in law (f). And therefore an heir before entry can- 
not have this action againſt an abator; though a diſſeiſce 
might have it againſt a diſſeiſor, for the injury done by the 
diſſeiſin itſelf, at which time the plaintiff was ſeiſed of the 


land: but he cannot have it for any act done after the diſſeiſin, 


until he hath gained poſſeſſion by re-entry, and then he may 
well maintain it for the intermediate damage done; for aft: 
his re-entry the law, by a kind of jus poſtliminii, ſuppoſes 
the freehold to have all along continued in him (g). Neither, 
by the common law, in caſe of an intruſion or deforcement, 
could the party kept out of poſſeſſion ſue the wrongdoer dy 
a mode of redreſs, which was calculated merely for injuris 
committed againſt the land while in the poſſeſſion of the 
owner. But by the ſtatute 6 Ann. c. 18. if a guardian 


dr truſtee for any infant, a huſband ſeiſed jure xtr, 


or a perſon having any eſtate or intereſt determinablg upon 
a life or lives, ſhall, after the determination of Aheir fe 


(f) 2 Roll. Abr. 553 
(g) 13 Rep. 5. 


(e) F. N. B. 8), 88. 

(d) Dyer. 285. 2 Roll. Abr. 549. 

le) Cro. Eliz, 421. 1 
ſpeddie 
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ſpective intereſts, hold over and continue in poſſeſſion of 
the lands or tenements, they are now adjudged to be treſpaſ- 
ſors; and the reverſioner or remainder-man may once in 
every year, by motion to the court of chancery, procure the 
ceſtuy que vie to be produced by the tenant of the land, or ma 


enter thereon in caſe of his refuſal or wilſul neglect. And, 


by the ſtatutes of 4 Geo. II. c. 28. and 11 Geo. II. c. 19. in 
caſe after the determination of any term of life, lives, or 
| years, any perſon ſhall wilfully hold over the ſame, the leſſor 
is entitled to recover by action of debt, either a rent of dou- 
ble the annual-value of the premiſes, in caſe he himſelf hath 
demanded and given notice in writing to deliver the poſſeſ- 


ſion; or elſe double the uſual rent, in caſe the notice of 


quitting proceeds from any tenant having power to determine 
his leaſe, ard he afterwards negle&s to carry it into due exe- 
cution. N | 


AAN is anſwerable for not only his own treſpaſs, but that 
of his cattle alſo: for if by his negligent keeping they ſtray 


upon the land of another (and much more if he permits, or 


drives them on) and they there tread down his neighbour's 
herbage, and ſpoil his corn or his trees, this is a tretpaſs for 
- which the owner muſt anſwer in damages. And the law 
gives the party injurcd a double remedy in this caſe ; by 
permitting him to diftrein the catile thus damage-fea/ant, or 
doing damage, till the owner ſhall make him ſatisfagtion; or 
clic by leaving him to the common remedy in foro contentioſa, 
by action. And the action that lics in either of theſe cates, 
of treſpaſs committed upon another's land either by a man 
himſelf or his cattle, is the action of treſpa's vi et armis z 


whereby a man is called upon to anſwer, quare vi et armis 


clauſum ipfius A. apud B. fregit, et blada ipſius A. ad valentiam 
centum felidorum ibidem nuper creſcentia cum quibuſdam averiis 
depaſtus fuit, conculcavit, et conſumpſit, &c (h): far the law 
always couples the idea of force with that of intruſion upon 
tue property of another. And herein, if any unwarrant- 


(h) R. gr. 94. 
O 2 able 
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212 PRIVATE Boon III. 
able act of the defendant or his beaſts in coming upon the 


land be proved, it is an act of treſpaſs for which the plain- 


tiff muſt recover ſome damages; ſuch however as the jury 


ſhall think proper to aſſeſs. 


Ix treſpaſſes of a permanent nature, where the injury is 
continually renewed, (as by ſpoiling or conſuming the herb- 
age with the defendant's cattle) the declaration may allege 
the injury to have been committed by continuation from one 
given day to another, (which is called laying the action with 
a continuando and the plaintiff ſhall not be compelled to bring 
ſeparate actions for every day's ſeparate offence (i). But 
where the treſpaſs is by one or ſeveral acts, each of which 
terminates in itſelf, and being once done cannot be done again, 
it cannot be laid with a continuando ; yet if there be repeated 


adds of treſpaſs committed, (as cutting down a certain num- 


ber of trees) they may be laid to be done, not continually, 
but at divers days and times within a given period (k). 


In ſome caſes treſpaſs is juſtifiable ; ; or, rather, entry on 
another's land or houſe ſhall not in thoſe caſes be accounted 
treſpaſs: as if a man comes there to demand or pay money, 
there payable ; or to execute, in a legal manner, the proceſ 
of the law. Alſo a man may juſtify entering into an inn or 
public houſe, without the leave of the owner firſt ſpeci- 
ally aſked ; becauſe, when a man profeſſes the keeping ol 
ſuch inn or public houſe, he thereby gives a general 
licence to any perſon to enter his doors. So a landlord may 
juſtify entering to diſtrein for rent; a commoner to attend 
his cattle, commoning on another's land; and a reverſioner, 
to ſee if any waſte be committed on the eſtate ; for the ap- 
parent neceſſity of the thing (). Alſo it hath been ſaid, that 
by the common law and cuſtom of England the poor are al 
lowed to enter and glean upon another*s ground after the har 


(i) 2 Roll, Abr. 545. Lord Raym. . Mod. 152, 


2.40. (1) 8 Rep. 146, 
(k) Salk. 638, 639, Lord Raym. £23. 
vel}, 
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veſt, without being guilty of treſpaſs (m): which humane 
proviſion ſeems borrowed from the moſaical law (n). In like 
manner the common law warrants the hunting of ravenous 
beaſts of prey, as badgers and foxes, in another man's-land ; 
becauſc the deſtroying ſuch creatures is profitable to the public 
(o). But in caſes where a man miſdemeans himſelf, or makes 
an ill uſe of the authority with which the law entruſts him, 
he ſhall bz accounted a treſpaſſer ab initio (p): as if one comes 
into a tavern and will not go out in a reaſonable time, but 
tarries there all night contrary tothe inclination of the own- 


er; this wrongſul act ſhall affect and have relation back 


even to his firſt entry, and make the whole a treſpaſs (a). But 
a bare non-feafance, as not paying for the wine he calls for, 
will not make him a treſpaſſer ; for this js only a breach of 
contract, for which the taverner ſhall have an action of debt 
or aſſumpſit againſt him (r). So if a landlord diſtreined for 
rent, and wiliully killed the diſtreſs, this by the common 
law made him a treſpaſſer ab 17e (s) : and fo indeed would 
any other irregularity have done, till the ſtatute 11 Geo. II. 
c. 19. which enatts, that no ſubſequent irregularity of the 
| landlord ſhall make his firſt entry a treſpaſs; but the party 
injured ſhall have a ſpecial action on the caſe for the real 
ſpecific injury ſuſtained, unleſs tender of amends hath been 
made. But ſtill, if a reverſioner, who enters on preterce 
of ſeeing waſte, breaks the houſe, or ſtays there all night; 
or if the commoncr vho comes to tend his cattle, cuts 
down atrce; in theſe and ſimilar cafes the law judges that 
he centered for this unlawtal purpoſe, and therefore, as 
the act which demonſtrates iuch his purpoſe is a treipaſs, 
he ſhall be eſteemed a treſpaſſer ab 7nitis (t). So allo in the 
caſe of hunting the fox or the badger, a man cannot juſtify 
breaking the oil, and digging him out of the earth : for though 
ISS be ry. Ti re. e 
(nd) Levit. c 19. v. 9. Ne. 23. v. 22. (1) 3 Rep. 147. 


Deut c. 24. v. 19. O.. (s) Finch. L. 47. 
% C. Jac, 321, (:) 3 Rep. 146, 
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214 a PRIVATE Book Ill. 
the law warrants the hunting of ſuch noxious animals for the 


public good, yet it is held (u) that ſuch things muſt be done 


in an ordinary and uſual manner ; therefore, as there is an 
ordinary courſe to kill them, viz. by * the court held 
that the digging for them was unlawful. 


A MAN may alſo juſtify in an action of treſpaſs, on ac- 
count of the freehold and right of entry being in himſelf; 
and this defence brings the title of the eſtate in queſtion. This 
is therefore one of the ways deviſed, ſince the diſuſe of real 
actions, to try the property of eſtates; though it is not o 
uſual as that by ejectment, becauſe that, being now a mixed 
action, not only gives damages for the ejection, but alſo poſſeſ- 
ſion of the land: whereas in treſpaſs, which is merely a per- 
ſonal ſuit, the right can be only aſcertained, but no poſſeſſion 
delivered; nothing being. recovered but damages lor the 
wrong committed. 


In order to prevent trifſing and vexatious actions of treſpak 
as well as other perſonal actions, it is (inter alia) enacted by 
ſtatutes 43 Eliz. c. 6. and 22 and 23 Car. II. c. 9. f. 136. 
that where the jury, who try an aCtion of treſpaſs, give I: 
damages than forty ſhillings, the plzinti ſhall be allowed 
no more coſts than damages; unleſs the, judge ſhall certiiy 
under his hand that the freehold or title of the land came 
chiefly in queſtion. But this rule now admits of two excep- 
tions more, which have been made by ſubſequent ſtatutes. 
One is by ſtatute 8 & W. III. c. 11. which enacts, that 
in all actions of treſpaſs, wherein it ſhall appear that ths 
treſpaſs was wilful and malicious, and it be ſo certified by 
the judge, the plaintiff ſhall recover full coſts. Every trc{- 
paſs is wilful, where the defendant has notice, and is eſpeci- 
ally forewarned not to come on the land; as every treſpab is 
malicious, though the damage may not amount to forty ſhil- 


5 


lings, where the! intent of the defendant plainly appears to be to 


(u) Cro. Jac. 321. | 8 
| harra!s 
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harraſs and diſtreſs the plaintiff. The other exception is by 
ſtatute 4 & 5 W. & M. c. 23. which gives full coſts againſt 
any inferior tradeſman, apprentice, or other diſſolute perſon, 
who is convicted of a treſpaſs in hawking, hunting, fiſning, 
or fowling upon another's land. Upon this ſtatute it has been 
adjudged, that if a perſon be an inferior tradeſman, as a 
clothier for inſtance, it matters not what qualification he may 


have in point of eſtate; but, if he be guilty of ſuch tref- 


pats, he ſhall be liable to pay full colts (w). 


(w) Lord Razm, 149, 
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CHAPTER THE THIRTEENTH, 


Or NUSANCE. 


THIRD ſpecies of real injuries to a man's lands and 

tenements, is by nuſance. Nuſance, nocumentum, or an- 
noyance, ſignifies any thing that worketh hurt, inconveni. 
ence, or damage. And nuſances are of two kinds; public or 
common nuſances, which affect the public, and are an annoy- 
ance to all the king's ſubjects; for which reaſon we muſt refer 
them to the claſs of public wrongs, or crimes and miſdemeſn- 
ors: and private nuſances; which are the objects of our 
preſent conſideration, and may be defined, any thing dore 
to the hurt or annoyance of the lands, tenements, or heredi- 
taments of another (a). We will therefore, firſt, mark out 
the ſeveral kinds of nuſances, and then their reſpective re- 


medies. 


L In diſcuſſing the ſeveral kinds of nuſances, we will con- 
fider, firſt, ſuch nuſances as may affect a man's corporeal 
hereditaments, and then thoſe that may damage ſuch as are 
incorporeal. 


1. FigsT, as to cerporeal inheritances. If a man builds 4 
houſe ſo cloſe to mine that his roof overhangs my roof, and 
throws the water off his roof upon mine, this is a nuſance, for 
which an action will lie (b). Likewiſe to ere& a houſe or other 
building ſo near to mine, that it ſtops up my antient lights and 


(e) Finch. L. 188. (b) F. N. B. 184, 
5 windows, 


ns as wk ad amv. cu. 
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windows, is a nufance of a ſimilar nature (c). Bat in this 
latter caſe it is neceſſary that the windows be anttent, that is, 
have ſubſiſted there time out of mind; otherwiſe there is no 
injury done. For he hath as much right to build a new edi- 
fice upon his ground, as I have upon mine: ſince every man 
may do what he pleaſes upon the upright or perpendicular of 
his own ſoil; and it was my folly to build ſo near another's 
ground (d). Alſo, if a perſon keeps his hogs, or other noj- 


ſome animals, ſo near the houſe of another, that the ſtench 


of them incommodes him and makes the air unwholeſome, 
this is an injurious nuſance, as it tends to deprive him of the 


uſe and benefit of his houſe (e). A like injury is, if one's 


- neighbour ſets up and exerciſes any offenſive trade; as a tan- 
ners, a tallowchandler's, or the like: for though theſe are 


lawful and neceſſary trades, yet they ſnould be exerciſed in 


remote places; for the rule is, © ſic utere tus, ut alienum non 
« Jaedat:ꝰ this therefore is an actionable nuſance (f). So 


that the nuſances which affect a man's dwelling may be re- 


duced to theſe three: 1. Overhanging it; which is alſo a 
ſpecies of treſpaſs, for cujus eff folum ejus eft uſque ad coelum x 
2. Stopping antient lights: and, 3. Corrupting the air with 
noiſome ſmells: for light and air are two indiſpenſible requi- 
ſites to every dwelling. But depriving' one of a mere mat- 
ter of pleaſure, as of a fine proſpect, by building a wall, or 
the like; this, as it abridges nothing really convenient or 
neceſſary, is no injury to the ſufferer, and is therefore not an 
aQionable nuſance (g). | i 


As to nuſances to one's lands : if one erects a ſmelting-houſe 
for lead ſo near the land of another, that the vapor and ſmoke 
kills his corn and graſs, and damages his cattle therein, this is 
held to be a nuſance (h). And by conſequence it follows, that if 
one does any other act, in itſelf lawful, which yet being done in 


that place neceſſarily tends to the damage of another's property, 


it is a nuſance : for it is incumbent on him to find ſome other 


(c) 9 Rep. 88. (f) Cro. Car. g to. 
(4) Cro. Eliz. 118. Salk, 45g. g) g Rep. 58. 
le) 9 Rep. 38. . | (h) 1 Roll. Abr. 8g. 
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213 PRIVAT Boon III. 
place to da that act, where it will be Jeſs offenſive. So alſo, 
if my neighbour ought to ſcour a ditch, and does not, where- 
by my land is over-flowed, this is an actionable guſance (i). 


WIr regard to ether corporeal hereditaments: it is a nu- 
ſance to ſtop or divert water that uſes to run to another's 
meadow or mill (&); to corrupt or poiſon a water-courſe, by 
erecting a dye-houſe or a lime- pit for the uſe of trade, in the 
upper part of the ſtream (I); or in ſhort to do any act there- 
in, that in its conſequences mult neceſſarily tend to the pre- 
judice of one's neighbour. So cloſely does the law of Eng- 
land enforce that exccllent rule of goſpel-morality, of “ do- 
ing to others, as we would they ſhould do unto ourſelves,” 


2. As to incorporeal hereditaments, the law carries itſelf 
with the ſame equity. If I have a way, annexed to my 
eſtate, acroſs another's land, and he obſtruas me in the uſe 
of it, either by totally ſtopping it, or putting logs acroſs it, 
or ploughing over it, it is a nuſance: for in the firſt caſe I 
cannot enjoy my right at all, and in the latter I cannot en- 
Joy it ſo commodioufly as I ought m). Alfo, if I am en- 
titled to hold a fair or market, and another perſon ſets up a 
fair or market fo near mine that it does me a prejudice, it 1s 
a nuſance to the freehold which I have in my market or fair. 
(n) But in order to make this out to be a nuſance, it is neceſ- 
ſary, 1. That my market or fair be the elder, otherwiſe the 
nuſance lies at my own door. 2. That the market be erect- 
ed within the third part of twenty miles from mine. For 
fir Matthew Hale (o) conſtrues the dieta, or reaſonable ys $ 
journey, mentioned by Bratton (p), to be twenty miles: 2 
indecd it 1s uſually underſtood not only in our own law 0 
but allo in the civil (r), from which we probably borrowed 


. So that if the new market be not within ſeven miles ol 


(i) Hale on F. N. B. 427. (o) Hale on F. N. B. 184. 
(AP. N. B. 184. (p) J. 3. c. 16. 

(1) g Rep. 59. 2 Roll. Abr. 141. (q) 2 loſt, 367. 

Im] F. N. B. 183 2 Roll. Abr. 140. (r) Ff. 2. 11. 1. 

{a} F. N. B. 184. 2 Roll. Abr. 140. 


the 
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the old one it is no nuſance; for it is held reaſonable that 
every man ſhould have a market within one third of a day's 
journey from his own home; that, the day being divided in- 
to three parts, he may ſpend one part in going, another in 
returning, and the third in tranſacting his neceſſary buſineſs 
there. If ſuch market or fair be on the ſame day with mine, 
it is prima facie a nuſance to mine, and there needs no proof 
of it, but the law will intend it to be ſo: but if it be on any 
other day, it may be a nuſance; though whether it 7s fo or 
not, cannot be intended or preſumed, but I muſt make proof 
of it to the jury. If a ferry is erected on a river, ſo near ano- 
ther antient ferry as to draw away its cuſtom, it is a nuſance 
to the owner of the old one. For where there is a ferry by 
preſc:iption, the owner is bound to keep it always in repair 
and readineſs, for the caſe of all the king's ſubjeQs; other- 
wiſe he may be grievouſly amerced (s): it would be therefore 


extremely hard, if a new ferry were ſuffered to ſhare his 
profits, which does not alſo ſhare his burthen. But, where 


the reaſon ceaſes, the law alſo ceaſes with it: therefore it is 
no nuſance to erect a mill ſo near mine, as to draw away 
the cuſtom, unleſs the miller alſo intercepts the water. Nei- 
ther is it a nuſance to ſet up any trade, or a ſchool, in neigh- 
bourhood or rivalſhip with another: for by ſuch emulation 
the public are like to be gainers; and, if the new mill or 
ſchool occaſion a damage to the old one, it is damnum abſque 
injuria (t). 


II. Ler us next attend to the remedies, which the law has 
given for this injury of nuſance. And here I muſt premiſe that 
the law gives no private remedy for any thing but a private 
wrong. Therefore no adion lies for a public or common nu- 
ſance, but an indidiment only: becauſe the damage being com- 
mon to all the king's ſubjects, no one can aſſign his particular 
proportion of it; or, if he could, it would be extremely hard, 
if every ſubject in the kingdom were allowed to harraſs the of- 


fender with ſeparate actions. For thisreaſon, no perſon, natural 


(+) Roll. Abr. 140. (e) Hale on F. N. B. 184. 
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220 PRIVATE Book III. 
or corporate, can have an action for a public nuſance, or pu- 
niſh it ; but only the king in his public capacity of ſupreme 
governor, and pater-familias of the kingdom (u). Yet this 
rule admits of one exception; where a private perſon ſuffers 
ſome extraordinary damage, beyond the reſt of the king's 
ſubjects, by a public nulance: in which caſe he ſhall have 
a private ſatisfaction by action. As if, by means of a ditch 
dug acroſs a public way, which is a common nuſance, a man 
or his horſe ſuffer any injury by falling therein ; there, for 
this particular damage, which is not common to others, the 
party ſhall have his action (w). Alſo if a man hath abated, 
or removed, a nuſance which offended him (as we may re- 
member it was ſtated, in the firſt chapter of this book, that 
the party injured hath a right to do) in this caſe he is entitled 
to no action (x). For he had choice of two remedies; ei- 
ther without ſuit, by abating it himſelf, by his own mere 
act and authority; or by ſuit, in which he may both recovet 
damages, and remove it by the aid of the law: but, having 
made his election ot one remedy, he is totally n from 
the other, 


Tur remedies by ſuit, are, 1. By action on the caſe for 
damages; in which the party injured ſhall only recover a 
ſatisfaQion for the injury ſuſtained ; but cannot thereby te- 
move the nuſance. Indeed every continuance of a nuſance 
is held to be a freſh one (y); and therefore a freſh aQion will 
lie, and very exemplary damages will probably be given, 
if, after one verdict againſt him, the defendant has the har- 
dineſs to continue it. Yet the founders of the law of England 
did not rely upon probabilities merely, in order to give rclict 
to the injured. They have therefore provided two other 
actions; the aſſiſe of nuſance, and the writ of gud permitt«t 
proſternere: which not only give the plaintiff ſatisfaction for 
his injury paſt, but alſo ſtrike at the root and remove the 
cauſe itſelf, the nuſance that occaſioned the injury. 'Thele 
two actions however can only be brought by the tenant of 


(v) Vaugh. 341, 342. (x) 9 Rep 88. 
(*) Co, Liu. 56. 5 Rep. 73. 00 2 Leon. pl. 12g. Cro, Eliz. 402. 


the 
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the frechold; fo that a leſſee for years is confined to his acti- 
on upon the caſe (2). | | 


2. Ax aſſiſe of nuſance is a writ, wherein it is ſtated that 
the party injured complains of ſome particular fact done, ad 
nocumentum liberi tenementi ſui, and therefore commanding 
the ſheriff to ſummon an aſſiſe, that is, a jury, and view 
the premiſes, and have them at the next commiſſion of aſſiſes, 
that juſtice may be done therein (a): and, if the aſſiſe is 
found for the plaintiff, he ſhail have judgment of two things; 
1. To have the nuſance abated; and 2. Lo recover damages. 
(b) Formerly an aſſiſe of nuſance only lay againſt the very 
wrongdoer himſelf who levied, or did, the nuſance; and did 
not lie againſt any perſon to whom he had aliened the tene- 
ments, whereon the nuſance was fituated. This was the 
immediate reaſon for making that equitable proviſion in ſta- 
tute Weſtm. 2. 13 Edw. I. c. 24. for granting a ſimilar writ, 
in caſu conſimili, where no former precedent was to be found. 
"The ſtatute enacts, that de caetero non recedant querentes a 
&« curia dimini regis, pro eo qued tenementum transfertur de 
& 119 in alium;” and then gives the form of a new writ in 
this caſe: which only differs from the old one in this, that, 
where the aſſiſe is brought againit the very perſon only who 
levied the nuſance, it is ſaid, © gud A. (the wrongdoer) in- 
« juſte levavit tale nocumentum;” bit, where the lands are 
aliened to another perſon, the complaint is againſt both; 
« quid A. (the wrongdoer) et B. (the alienee) levaverunt (c).“ 
For every continuation, as was before ſaid, is a freſh nu- 
lance; and therefore the complaint is as well grounded againſt 
the alienee who continues it, as againſt the alienor who firit 
levied it. 


3. Brrokꝝ this ſtatute, the party injured, upon any aliena- 
tion of the land wherein the nuſance was ſet up, was driven to 


his quod permittat proſternere ; which is in the nature of a writ | 


(z) Finch. L. 28g. (b) 9 Rep. 55. 
(s) F. N. B. 183. %% %. 
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222 PRIVATE Boe III. 
of right, and therefore ſubject to greater delays (d). This is 
a writ commanding the defendant to permit the plaintiff to 
abate, quod permittat profternere, the nuſance complained of ; 

and, unleſs he ſo permits, tg ſummon him to appear in court, 

and ſhew cauſe why he will not (e). And this writ lies as wel 
for the alience of the party firſt injured, as againſt the alienee 
of the party firſt injurirg; as hath been determined by all 
the judges (f). And the plaintiff ſhall have judgment herein 
to abate the nuſance, and to recover damages againſt the de- 
fendant. | 


Born theſe actions, of aſſiſe of nuſance, and of quod per- 
mittat proſternere, are now out of uſe, and have given way to 
the action on the caſe; in which, as was before obſerved, no 
judgment can be had to abate the nuſance, but only to reco- 
ver damages. Vet, a» thercin it is not neceſſary that the 
frechold ſhould be in the plaintiff and defendant reſpectively, 
as it muſt be in theſe real actions, but it is maintainable by 
one that hath poſſeſſion only, againſt another that hath like 
poſſeſſion, the proceſs is therefore eaſier : and the effect will 
be much the ſame, unleſs a man has a very obſtinate as well 
as an-ill-natured neighbour ; who had rather continue to pay 
damages, than remove his nuſance. For in ſuch caſe, re- 
courſe muſt at laſt be had to the old and ſure remedies, which 
will effectually conquer the defendant's perverſeneſs, by ſend- 
ing the ſheriff with his poſſe comitatus, or power of the coun- 
ty, to level tt. 


(d) 2 Inſt, 46. 
(e) F. N. B. 124. 


(f) 5 Rep. 100, 101. 
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CHAPTER THE FOURTEENTH. 


Or WASTE. 


HE fourth ſpecies of injury, that may be offered to 
one's real property, is by waſte, or deſtruction in 
lands and tenements. What ſhall be called waſte was conſi- 
dered at large in a former volume (a), as it was a means of 
forfeiture, and thereby of transferring the property of real 
eſtates. I ſhall therefore here only beg leave to remind the 


fudent, that waſte is a ſpoil and deſtruction of the eſtate, 


either in houſes, woods, or lands; by demoliſhing not the 
temporary profits only, but the very ſubſtance of the thing; 
thereby rendering it wild and deſolate; which the common 
law expreſſes very ſignificantly by the word vaſium: and that 
this vum, or waſte, is either voluntary or permiſſive; the 
one by an actual and deſigned demolition of the lands, woods; 
and houſes; the other ariſing from mere negligence, and 
want of ſufficient care in reparations, ſences, and the like. 


So that my only buſineſs is at preſent to ſhew, to whom this 
waſte isan injury; and of courſe who is entitled to any, and 


what, remedy by aCtion. 


I. Tux perſons, who may be injured by waſte, are ſuch a3 


have ſome intereſt in the eſtate waſted: for if a man be the abe 


ſolute tenant in fee- ſimple, without any incumbrance or charge 
on the premiſes, he may commit whatever waſte his own indi 


(a) See Vol. II ch. 18 
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cretion may prompt him to, without being impeachable or ac- 
countable for it to any one. And, though his heir is ſure to 
be the ſufferer, yet nemo eſt haeres viventis: no man is cer. 
tain of ſucceeding him, as well on account of the uncertainty 
which ſhall die firſt, as alſo becauſe he has it in his own 
power to conſtitute what heir he pleaſes, according to the 
civil law notion of an baeres natus and an haeres fads; or, 
in the more accurate phraſeology of our Engliſh law, he may 
aliene or deviſe his eſtate to whomever he thinks proper, and 
by ſuch alienation or deviſe may difinherit his heir at law. 
Into whoſe hands ſoever therefore the eſtate waſted comes, 
after a tenant in fee- ſimple, though the waſte is undoubtedly 
dammum, it is damnum abſque injuria. | 


Oxe ſpecies of intereſt, which is injured by waſte, is that 
of a perſon who has a right of common in the place waſted; 
eſpecially if it be common of effovers, or a right of cutting 

and carrying away wood for houſe-bote, plough-bote, Er. 
Here, if the owner of the wood demoliſhes the whole wood, 
and thereby deſtroys all poſſibility of taking eſtovers, this is 
an injury to the commoner, amounting to no leſs than a diſ- 
ſeiſin of his common of eſtovers, if he chooſes ſo to conſider 
it; for which he has his remedy to recover poſſeſſion and da- 
mages by aſſiſe, if entitled to a freehold in ſuch common: but 

if he has only a chattel intereſt, then he can only recover da- 
mages by an action on the caſe for this waſte and deſtruction 

of the weods, out of which his eſtovers were to iſſue (b). 
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Bur the moſt uſual and important intereſt, that is hurt by 
this commiſſion of waſte, is that of him who hath the remain- 
der or reverſion of the inheritance, after a particular eſtate for 
life or years in being. Here, if the particular tenant, (be it the 
tenant in dower or by curteſy, who was anſwerable for waſte at 

the common law (c), or the leſſee for life or years, who was irik 
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(b) F. N. B. 59. 9 Rep. 112. (e) 2 laſt. 299. : 
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made liable by the ſtatutes of Marlbridge (d) and of Gloce- 
ſter) (e) if the particular tenant, TI fay, commits or ſuffers 
any waſte, it is a manifeſt injury to him that has the inherit- 
ance, as it tends to mangle and diſmemher it of its moſt de- 
ſirable incidents and ornaments, among which timber and 
houſes may juſtly be reckoned the principal. To him 
therefore in remainder or reverſion the law hath given a re- 
medy ; that is, to him to whom the inheritance appertains 
in expectancy (f). For he, who hath the remainder for 
life only, is not entitled to fue for waſte ; ſince his intereſt 
may never perhaps come into poſſeſſion, and then he hath 
ſuffered no injury. Yet a parton, vicar, arch-deacon, pre- 
bendarv, and the like, who are ſeiſed in right of their 
churches of any remainder or reverſion, may have an action 
of waſte; for they, in many caſes, have for the benefit of 
the church and of the ſucceſſor a fee- ſimple qualified: and 
yet, as they are not ſeiſed in their own right, the writ of 
waſte ſhall not ſay, ad exhacredationem ipſius, as for other 
tenants in fee- ſimple; but ad exbacredationem eccleſige, in 
whoſe right the fee- ſimple is holden (g). 


II. Tur redreſs for this injury of waſte is of two kinds, 
preventive, and corrective: the former of which is by writ 
of eftrepement, the latter by that of wa/7e. 


1. EsT&EPEMENT is an old French word, ſignifying the 
ſame as waſte or extirpation: and the writ of efirepement 
lay at the common law, after judgment obtained in any ac- 
tion real (h), and before poſſeſſion was delivered by the ſhe- 
riff; to ſtop any waſte which the vanquiſhed party might 
be tempted to commit in lands, which were determined to 
be no longer his. But, as in fome caſes the demandant 
may be juſtly apprehenſive, that the tenant may make 
waſte or eſtrepement pending the ſuit, well knowing the 
weakneſs of his title, therefore the ſtatute of Gloceſter (i) 
gave another writ of eſtrepement, | pendente Placita, com- 


(d) 52 Hen, III. e. 23. (8) Vid 341. 

(e) § Ldw. I. c. 5. | (h) 2 Inſt. 328. 

(t) Co. Litt, 33. (i) 6. Edw. I. c. 3. 
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manding the ſheriff firmly to inhibit the tenant “ ne faciat 
c vaſtum vel eſtrepamentum pendente Placito dicio indiſcuſſo (x). 
And, by virtue of either of theſe writs the ſheriff may reſiſt 
them that do, or offer to do, waſte; and, if otherwiſe he 
cannot prevent them, he may lawfully impriſon the waſters, 
or make a warrant to others to impriſon them: or, if neceſſi- 
ty require, he may take the poſſe comitatus to his aſſiſtance, 
So odious in the ſight of the law is waſte and deſtruction (). 
In ſuing out theſe two writs this difference was formerly ob- 
ſerved; that in actions merely poſſeſſory, where no dama- 
ges are recovered, a writ of eſtrepement might be had at any 
time, pendente lite, nay even at the time of ſuing out the 
original writ, or firſt proceſs: but, in an action where da- 
mages were recovered, the demandant could only have a 
writ of eſtrepement, if he was apprehenſive of waſte after 
verdict had (m); for, with regard to waſte done before the 
verdict was given, it was preſumed the jury would conſider 
that in aſſeſſing the quantum of damages. But now it ſeem 
to be held, by an equitable conſtruction of the ſtatute of 
. Gloceſter, and in advancement of the remedy, that a vrt 
of eſtrepement, to prevent waſte, may be had in every ſtage, 
as well of ſuch actions wherein damages are recovered, as of 
thoſe wherein only poſſeſſion is had of the lands: for perad- 
venture, faith the law, the tenant may not be of ability to 
ſatisfy the demandant his full damages (n). And therefore 
now, in an action of -waſte itſelf, to recover the place 
. waſted and alſo damages, a writ of eſtrepement will lie, 3 
well before as after judgment. For the plaintiff cannot reco- 
ver damages for more waſte than is contained in his original 
complaint; neither is he at liberty to aſſign or give in evi- 
dence any waſte made aftcr the ſuing out of the writ: it i 
therefore reaſonable” that he fhould have this writ of preven- 
tive juſtice, ſince he is in his preſent ſuit debarred of any fi- 
ther remedial (o). If a writ of eſtrepement, forbidding 
waſte, be directed and delivered to the tenant himſelf, a5 f 
may be, and he afterwards proceeds to commit waſte, an 2 


(&) Regift. 47. (n) Ibid. 61. 
(1) 2 lait. 329. (o) 5 Rep. 118. 


m] F. N. B. 60, 61, 
5 tion 
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tion may be carried on upon the foundation of this writ; 
wherein the only plea of the tenant can be, non fecit vaſtum 


contra probibitionem: and, if upon verdict it be found that. 


he did, the plaintiff may recover coſts and damages (p); or 
the party may proceed to puniſh the defendant for the con- 
tempt: for if, after the writ directed and delivered to the 
tenant or his ſervants, they proceed to commit waſte, the 
court will impriſon them for this contempt of the writ (q). 


But not ſo, if it be directed to the ſheriff, for then it is in- 


cumbent upon him to prevent the eſtrepement abſolutely, even 
by raiſing the poſſe comitatus, if it can be done no other way. 


Brs1bes this preventive redreſs at common law, the 
courts of equity, upon bill exhibited therein, complaining 
of waſte and deſtruction, will grant an injunction or order to 
{tay waſte, until the defendant ſhall have put in his anſwer, 
and the court ſhall thereupon make farther order. Which is 
now become the moſt utual way of preventing waſte. 


2. A wrt of waſte is alſo an action, partly founded upon 
the common law and partly upon the ſtatute of Gloceſter (r); 
and may be brought by him who hath the immediate eſtate of 
inheritance m reverſion or remainder, againſt the tenant for 
lite, tenant in dower, tenant by the curteſy, or tenant for 
vears. This action is alſo maintainable in purſuance of ſta- 
tute (o) Weſtm. 2. by one tenant in common of the inherit- 
ance againſt another, who makes waſte in the eſtate holden 
in common. The equity of which ſtatute extends to jcint- 
tenants, but not to coparceners: becauſe by the old law co- 
parceners might make partition, whenever either of them 
thought proper, and thereby prevent future waſte, but tenants 
in common and joint- tenants could not; and therefore the ſta- 
tute gave them this remedy, compelling the defendant either to 
make partition, and take the place waſted to his own ſhare, or 


to give ſecurity not to commit any farther waſte (t). But theſe | 


(p) Moor 100, (+) 13 Fw, I. c. 22, 


(4) Hob 8s. (t) 2 lait. 403, 404. 
(1) 6 Edw. I. c, 5 
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tenants in common and joint- tenants are not liable to the pe- 
nalties of the 'ſtatute of Gloceſter, which extends only to 
ſuch as have life-eſtates, and do waſte to the prejudice of the 
inheritance, The waſte however muſt be ſomething conſi- 
derable; for if it amount only to twelve pence, or ſome ſuch 
petty ſum, the plaintiff ſhall not recover in an action of 


waſte : nam de minimis non curat lex (u). 


THr1s action of waſte is a mixed action; partly real, ſo far 


as it recovers land, and partly perſonal, ſo far as it recovers 
damages. For it is brought for both thoſe purpoſes; and, if 


the waſte be proved, the plaintiff ſhall recover the thing or 
place waſted, and alſo treble damages by the ſtatute of Glo- 
ceſter. 'The writ of waſte calls upon the tenant to appear 
and ſhew cauſe, why he hath committed waſte and deſtruc- 
tion in the place ramed, ad exhaeredationem, to the diſinheri- 
ſon, of the plaintiff (w). And if the defendant makes de- 
fault, or docs not appear at the day aſſigned him, then the 
ſheriff is to take with him a jury of twelve men, and goin 
perſon to the place alleged to be waſted, and there enquire of 
the waſte done, and the damages; and make a return or re- 
port of the ſame to the court, upon which report the judg- 
ment is founded (x). For the law will not ſuffer ſo heavy a 
judgment, as the forfeiture and treble damages, to be paſſed 
upon a mere default, without full aflurance that the fact is 
according as it 1s ſtated in the writ. But if the defendant 
appears to the writ, and efterward; ſuffers judgment to 20 
againſt him by default, or upon a nibil dicit, (when he makes 
no anſwer, puts in no plea, in defence) this amounts to a 
confeſſion of the waſte; fince, having once appeared, he 
cannot now pretend ignorance of the charge, Now there- 
tore the ſheriff ſhall not go to the place to enquire of the 
fact, whether any waſte has, or has not, been committed; 
for this is already aſcertained by the filent confeſſion of the 
defendant: but he ſhall only, as in defaults upon other aCtions, 


(u) Finch. L. 29, . | x) Poph. 24, 
(* F. N. B. £5» ( ) a ” 


make 
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make enquiry of the quantum of damages (y). The defend- 
ant, on the trial, may give in evidence any thing that proves 
there was no waſte committed, as that the deſtruction hap- 
pened by lightning, tempeſt, the king's enemies, or other 
inevitable accident (2). But it is no defence to ſay, that a 
ſtranger did the waſte, for againſt him the plaintiff has no 
remedy: though the defendant is entitled to ſue ſuch ſtranger 
in an ation of treſpaſs vi et armis, and ſhall recover the da- 
mages he has ſuffered in conſequence of ſuch unlawful acts (a). 


WHEx the waſte and damages are thus aſcertained, either 
þy confeſſion, verdict, or enquiry of the ſheriff, judgment is 
given, in purſuance of the ſtatute of Gloceſter, c. 5. that the 
plaintiff ſhall recover the place waſted ; for which he has im- 
mediately a writ of /in, provided the particular eſtate be 
ſtill ſubſiſting, (for, if it be expired, there can be no ſorfei- 
ture of the land) and alſo that the plaintiff ſhall recover treble 
the damages aſſeſſed by the jury ; which he muſt obtain in 
the ſame manner as all other damages, in aGions perſonal 
and mixed, are obtained, whether the particular eſtate be ex- 
pired, or ſtill in being. Y | 


(y) Cro. Elz. 18. 290. (2) Law of ni, print. 112, 
(2) Co. Litt, 53. | 
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CHAPTER THE FIFTEEN TH. 


Or SUBTRACTION. 


NUBTRACTION, which is the fifth ſpecies of injuries af. 
fecting a man's real property, happens, when any per- 
ſon who owes any ſuit, duty, cuſtom, or ſervice to another, 
withdraws or neglects to perform it. It differs from a diſſci- 
fin, in that this is committed without any denial of the right, 
_ conſiſting merely in non-performance ; that ſtrikes at the 
very title of the party injured, and amounts to an ouſter o 
actual diſpoſſeſſion. Subtraction however, being clearly an 
injury, is remediable by due courſe of law: but the remedy 
differs according to the nature of the ſervices; whether they 
be due by virtue of any tenure, or by cuſtom only. 


I. Fear Ty, ſuit of court, and rent, are duties and ſeryices 
uſually iſſuing and ariſing ratione tenurae, being the conditi- 
ons upon which the antient lords granted out their lands to 
their ſeudatories: whereby it was ſtipulated, that they and 
their heirs ſhould take the oath of ſealty or fidelity to their 


lord, which was the feodal bond or commune vinculum be- k 

tween lord and tenant; that they ſhould do ſuit, or duly at- wh: 

tend and follow the lord's courts, and there from time to rer 

| time give their aſſiſtance, by ſerving on juries, either to ce- ver 

cide the property of their neighbours in the court- baron, 0 free 

| correct their miſdemeſnors in the court-leet ; and, laſtly tar) 
that they ſhould yield to the lord certain annual ſtated tte. 

turns, in military attendance, in proviſions, in arms, in ma (4) 


ters of ornament or pleaſure, in ruſtic employments or praedia 
| | labour, 


labours, or (which is inſtar omnium) in money, which will 
provide all the reſt; all which are compromized under the 
one general name of reditus, return, or rent. And the ſub- 
traction or non-obſervance of any of theſe conditions, by ne- 
glecting to ſwear fealty, to do ſuit of court, or to render the 
rent or ſervice reſerved, 1s an injury to the frechold of the 
lord, by diminiſhing and depreciating the value of his ſeign- 
ory. 

Tur general remedy for all theſe is by diſtreſs; and it is 
the only remedy at the common law for the two firſt of them · 
The nature of diſtreſſes, their incidents and conſequences, 
we have before more than once explained (a): it may here 
ſuffice to remember, that they are a taking of beaſts, or 
other perſonal property, by way of pledge to enforce the 
performance of ſomething due from the party diſtreined upon, 
And for the moſt part it is provided that diſtreſſes be reaſon- 
able and moderate; but, in the caſe of diſtreſs for fealtv or 
{uit of court, no diſtreſs can be unreaſonable, immoderate, 
or too large (b): for this is the only remedy to which the 
party aggrieved is entitled, and therefore it ought to be ſuch 
as is ſufficiently compulſory 3 and, be it of what value it 
will, there is no harm done, eſpecially as it cannot be fold or 
made away with, but muſt be reſtored immediately on ſatis- 
faction made. A diſtreſs of this nature, that has no bounds 
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called a diſtreſs infinite; which is alſg uicd for ſomè other 
purpoſcs, as 1a lummoning jurors, and the like. 


OTHER remedies for ſubtraction of rents or ſervices are, 
1. By action of debt, for the breach of this expreſs contract, of 
which enough has been formerly ſaid. This is the moſt uſual 
remedy, when recourſe is had to any ad ion at all for the reco- 
very of pecuniary rents, to which ſpecies of render almoſt all 
free ſervices are now reduced, ſince the abolition of the mili- 
tary tenures. But for a frechold rent, reſerved on a Ilcaſe tor 


(a) Sce fit · 6. 147, (b) Finch, L. 285. 
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life, Cc. no action of debt lay by the common law, during 
the continuance of the frechold out of which it iſſued (c): 
for the law would not ſuffer a real injury to be remedied þ 
an action that was merely perſonal. However by the ſtatutes 
8 Ann. c. 14. and 5 Geo. III. c. 17. actions of debt may now 
be brought at any time to recover ſuch treehold rents. 2. 
An aſſiſe of mort d' anceſtor or novel difjeifin will lie of rents 


as well as of lands (d); if the lord, for the ſake of trying the 


poſſeſſory right, will elect to ſuppoſe himſelf ouſted or dif- 
ſeiſed thereof. This is now ſeldom heard of; and all other 
real actions, being in the nature of writs of right, and therefore 
more dilatory in their progreſs, are intirely diſuſed, though 
not formally aboliſhed by law. Of this ſpecies however is, 
3. The writ de conſuctudinibus et ſervitiis, which lies for the 
lord againſt his tenant, who withholds from him the rents 
and ſervices due by cuſtom, or tenure, for his land (e). Thi 
compels a ſpecific payment or periormance of the rent or 
ſervice; but there are allo others, whereby the lord ſhall re- 
cover the land itſelf in lieu of the duty withheld, As, 4. 
The writ of ceſſavit: which lies, by the ſtatutes of Gloce- 
ſter, 6 Edw. I. c. 4. and of Weſtm. 2. 13 Edw. I. c. 21& 


41. when a man who holds lands of a lord by rent or other 


ſervices, neglects or ceaſes to perſorm his ſervices for tuo 


years together; or where a religious houſe hath lands given 


it, on condition of performing ſome certain ſpiritual ſervice, 
as reading prayers or giving alms, and neglects it; in either 
of which caſes, if the ceſſer or neglect have continued for two 
years, the lord or donor and his heirs ſhall have a writ of 
ceſſavit to recover the land itſelf, eo quod tenens in faciendiz 
ſervitiis per biennium jam ceſſavit (f). And in like manner, 
by the civil law, if a tenant, (who held lands upon pay- 
ment of rent or ſervices, or as they call it“ jure empbyteuli- 
6 ,') neglected to pay or perform them per totum trienn:- 
um, he might be ejected from ſuch emphyteutic lands (g 
But by the ſtatute of Gl6ceſter, the ceſſuvit does not lie for 
lands let upon fec- farm rents, unleſs they have lain freſh ard 
uncultivated for two years, and there be not ſufficient diſtre 


(e) 1 Roll. Abr. 593. (f) id 208. 
(d) F. N. B. 195, (g) C:d. 4. 66. 22. 
le) 1bid, 151, | 
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upon the premiſes ; or unleſs the tenant hath ſo encloſed the 
land, that the lord cannot come upon it to diſtrein (h). For 
the law prefers the ſimple and ordinary remedies, by diſtreſs, 
or by the actions juſt now mentioned, to this extraordinary 
one of forfeiture for a ceſſavit; and therefore the ſame ſta- 
tute of Gloceſter has provided farther, that upon tender of 
arrears and damages before judgment, and giving ſecurity 
for the future performance of the ſervices, the proceſs ſhall - 
be at an end, and the tenant ſhall retain his land. And to 
this the ſtatute of Weſtm. 2, conforms, ſo far as may ſtand 
with convenience and reaſon of law (i). It is eaſy to obſerve, 
that the ſtatute (k) 4 Geo, II. c. 38. (which permits land- 
lords who have right of re-entry for non-payment of rent, to 
ſerve an ejectment on their tenants, when half a year” s rent 
is due, and there is no diſtreſs on the premiſes) is in ſome 
meaſure copied from the antient writ of cefſavit ; eſpecially 
as it may be ſatisfied and put an end to in a ſimilar manner, 
by tender of the rent and coſts within fix months after. Ard 
the ſame remedy is, in ſubſtance, adopted by ſtatute 11 Geo. 
II. c. 19. F. 16. which enacts, that where any tenant at 
raek-rent ſhall be one year's rent in arrear, and ſhall deſert 
the demiſed premiſes, leaving the ſame uncultivated or un- 
occupied, ſo that no ſufficient diſtreſs can be had; two il 
tices of the peace (after notice affixed on the premiſes for 
fourteen days without effe&) may give the landlord poſſeſſion 
thereof, and thenceſorth the leaſe ſhall be void. 5. There 
is alſo another very effectual remedy,” which takes place 
when the tenant upon a writ of aſſiſe for rent, or on a re- 
plevin, diſowns or diſclaims his tenure, whereby the lord 
loſes his verdict: in which caſe the lord may have a writ of 
right, ſur diſclaimer, grounded on this denial of tenure ; and 
thall, upon proof of the tenure, recover back the land itſelf 
ſo holden, as a puniſhment to the tenant for ſuch his falſe 
diſclaimer (1). This piece of cetaliating juſtice, whereby the 
tenant who endeavours to defraud his lord is himſelf deprived of 
che eſtate, as it evidently proceeds upon feodal principles, ſo it 


(h) F. N. B. 20g. 2 laſt. 298. (k) See pag 206. 
(1) 2 laſt. 401. * (0 Finch. L. 270, 271. 
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is expreſsly to be met with in the feodal conſtitutions (m): 
e vaſallus, qui abnegavit feudum ejuſve conditionem, exſpolia- 
& bitur.” . : 


AND, as on the one hand the antient law provided theſe 
ſeveral remedies to obviate the knavery and punith the ingra- 
titude of the tenant, ſo on the other hand it was equally care- 
ful to redreſs the oppreſſion of the lord; by furniſhing, 1, 
The writ of ne injuſte vexes (n); which is an antient wri: 
founded on that chapter (o) of magna carta, which prohibits 
diſtrcſies for greater ſervices than are really due to the lord; 
being itſeif of rhe prohibitory kind, and yet in the nature of 
a writ of right (p). It lies, where the tenant in fee-ſimple 
and his anceſtors have held of the lord by certain ſervices; 
and the lord hath obtained ſeiſin of more or greater ſervices, 
by the inadvertent pay ment or performance of them by the 
tenant himſelt. Here the tenant cannot in an avowry avoid 
the lord's poſſeſſcry right, becauſe of the ſeiſin given by his 
own hands; but is driven to this writ, to deveſt the lords 
poſſeſſion, and eftabliſh the mere right of property, by al- 
certaining the ſervices, and reducing them to their proper 
ſtandard. But this writ does not lie for tenant in tail; for hz 
may avoid ſuch ſeiſin of the lord, obtained from the paz- 
ment of his anceſtors, by plea to an avowry in replevin (q 
2. The writ of meſne, de medio; which is allo in the nature 
of a writ of right (r), and lies, when upon a ſubinfeudation 
the meſne or middle lord (s) ſuffers his under-tenant, or tenant 
paravail, to be diſtreined upon by the lord paramount, for 
the rent due to him from the meſne lord (t). And in fuch 
caſe the tenant ſhall have judgment to be acquitted (or in- 
demnified) by the meſne lord; and if he makes default there. 
in, or does not appear originally to the tenant's writ, he ſhall 
be forcjudged of his meſnalty, and the tenant ſhall hold imme: 
diately of the lord paramount himſelf (u). | 


(m] Feud J. 2. f. 26. (r) Booth. 136. 
(n) F. N. B. 10. (s) See book II. ch. 53. pag. 59, 69 
(o) c. 10. (t) F. N. B. 135. 1 
(p) Booth, 126. (u) 2 Init. 374. 


3 (4) F. N. B. 11. 2 Inſt. 21. Tas 
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Il. Tuus far of the remedies for ſubtraction of rents or 
other ſervices due by tenure. There are alſo other ſervices, 
due by antient cuſtom and preſcription only. Such is that of 
doing ſuit to another's will: where the ꝓerſons, reſident in 
a particular place, by uſage time out of mind have been ac- 
cuſtomed to grind their corn at a certain mill; and after- 
wards any of them go to another mill, and withdraw their 
ſuit, (their ſetla, a ſequends) from the antient, mill. This is 
not only a damage, but an injury, to the owner; becauſe 
this preſcription might have a very reaſonable ſoundation; 
viz. upon the erection of ſuch mill by the anceſtors of the 
owner for the convenience of the inhabitants, on condition, 
that, when erected, they ſhould all grind their corn there 
only. And for this injury the owner ſhall have a writ de ſea 
ad mslendinum (w), commanding the detendant to do his ſuit 
at that mill, quam ad illud facere debet, et ſclet, or ſhew 
good cauſe to the contrary : in which action the validity of 


owner, he ſhall recover damages againſt the defendant (x). 
In like manner, and for like reaſons, the regiſter (y) will in- 
form us, that a man may have a writ of ſea ad furnum, 
{ra ad torrale, et ad omnia alia hujufmodi; for ſuit due to 
lis furnum, his public OVEN OT bakchoule z or to his torrale, 
his kiln, or malthouſe; when a perſon's anceſtors have 
erected a convenience of that ſort for the benefit of the neigh- 
bourhood, upon an agreement (proved by immemorial cu— 
ſtom) that all the inhabitants ſhould uſe and reſort to it, when 
crected. But beſides theſe ſpecial remedies for ſubtractions, 
to compel the ſpecific performance of the ſervice due by cy. 


injury of ſubtraction. 5 


10K. K. P. 123. 0). 83. 
(2) Co, Entr, 461, g 0 J 


CuarTria 


the preſcription may be tricd, and if it be found for the 


ſtom; an action ez the caſe will alſo lie for all of them, to re- ä 
pair the party injured in damages. And thus much for the 


* 


CHAT FEN THE SIXTEENTH, 


Or DISTURBANCE. 


HE fixth and laſt ſpecies of real injuries is that of ius. 
ance; Which is uſually a wrong done to ſome incorpo- 
real hereditament, by hindering or diſquieting the owners in 


their regular and lawful enjoyment of it (a). I ſhall conſider 
Hve ſorts of this injury; viz. 1, Diſturbance of franchiſe, 
2. Diſturbance of common. 3. Diſturbance of ways, 4. Di. 
ſturbance of tenure. 5. Diſturbance of patronage. 

I. DiSTURBANCE of franchiſes happens, when a man t} 
has the franchiſe of holding a court-leet, of keeping a fair th 
or market, of free-warren, of taking toll, of ſeiſing waiß or oa 

} eſtrays, or (in ſhort) any other ſpecies of franchiſe whatſc- ble 
| yer; and he is diſturbed or incommoded in the lawful exer- th: 
1 ciſe thereof. As if another by diſtreſs, menaces, or perſuss vie 


1 ions, prevails upon the ſuitors not to appear at my court; loi] 
1 or obſtructs the paſſage to my fair or market; or hunts in 


my free-warren; or refuſes to pay me the accuſtomed toll; t 
i or hinders me from ſeiſing the waif or eſtray, whereby i Putt 
1 eſcapes or is carried out of my liberty: in every caſe of ſuſt; 

this kind, which it 1s impoſſible here to recite or ſuggel, om 


there is an injury done to the legal owner; his propert) l 
damnified, and the profits ariſing from ſuch his franchiſe ate () 
diminiſhed. To remedy which, as the law has given no oth! (e)! 


(2) Finch. L. 187. 


vill 
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writ, he is therefore entitled to ſue for damages by a ſpecial 
aRion en the caſe: or, in caſe of toll, may take a diſtreſs if he 
pleaſes (b). | Gs 


Il. Tux diſturbance of common comes next to be conſider- 
ed; where any act is done, by which the right of another 
to his common is incommoded or diminiſhed. This may 
happen, in the firſt place, where one who hath no right of 
common, puts his cattle into the land; and thereby robs 
the cattle of the commoners of their reſpective ſhares of the 
paſture, Or if one, who hath a right of common, puts in 
catile which are not commonable, as hogs and goats; which 
amounts to the ſame inconvenience. But the lord of the ſoil 
may (by cuſtom or preſcription, but not without) put a 
ſtranger's cattle into the common (c); and alfo, by a like 
preſcription for common appurtenant, ca'tle that are not 
commonable may be put into the common (d). The lord 
alſo of the ſoil may juſtify making burrows therein, and put- 
ting in rabbets, ſo as they do not encreaſe to ſo large a num- 
ber as totally to deſtroy the common (e). But in general, in 
caſe the beaſts of a ſtranger, or the uncommonable cattle of 
a commoner, be found upon the land, the lord or any of 
the commoners may diſtrein them damage-ſeafant (f): or 
the commoner may bring an action on the caſe to recover 
damages, provided the injury done be any thing conſidera» 
ble; ſo that he may lay his action with a per quid, or allege 
that zbereby he was deprived of his common. But for a tri- 
vial treſpaſs the commoner has no action; but the lord of the 
ſoil only, for the entry and treſpaſs committed (g). 


AxoTHER diſturbance of common is by ſurcharging it; or 
putting more cattle therein than the paſture and herbage will 
ſuſtain, or the party hath a right to do. In this caſe he that ſur- 
charges does an injury tothe reſt of the owners, by depriving 
them of their reſpective portions, or at leaſt contracting them 


(% Cro, Eliz. 688. | (e) Cro, Eliz. 876. Cro. Jac. 193. Lutw. 108. 
(e Roll. Abr. 396. (f) g Rep. 112. 
(4} Co, Lit. 123. (2) Thid, 


into 
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into a ſmaller compaſs. This injury by ſurcharging can pro- 
perly ſpeaking only happen, where the common is appendant 


or appurtenant (b), and of courſe limitable by law ; or where, 


when in groſs, it is expreſsly limited and certain: for where 
a man hath common in groſs, ſans nombre or without lin, 


he cannot be a ſurcharger. However, even where a man is 


ſaid to have common without ſtint, ſtill there muſt be left 
ſufficient for the lord's own beaſts (i): tor the law will not 
ſuppoſe that, at the original grant of the common, the lord 
meant to exclude himſelf. | 


THe uſual remcdics, for ſurcharging the common, are ei- 
ther by diſtreining ſo many of the beaits as are above the 
number allowed, or clſe by an action of treſpaſs; both 
which may be had by the lord: or, laſtly, by a ſpecial ac- 
tion on the caſe for damages; in which any commoner may 
be plaintiff (K). But the antient and moſt effectual method 
ef proceeding is by writ of admeaſurement of paſture. This 
lies, either where a common appurtenant or in groſs is cer. 
tain as to number, or where a man has common appendant 
or appurtenant to his land, the quantity of which common 
has never yet been aſcertained. In either of theſe caſes, i 
well the lord, as any of the commoners, is entitled to this 
writ of admeaſurement; which is one of thoſe writs, that are 
called vicontiel (i), being directed to the ſheriff, [vice-comii) 
and not to be returned to any ſuperior court, till finally exe- 
cuted by him. It recites a complaint, that the defendant 
hath ſurcharged, ſuperoneravit, the common: and therefore 
commands the ſheriff to admeaſure and apportion it ; that 
the defendant may not have more than belongs to him, ard 
that the plaintiff may have his rightful ſhare. And upon tl; 
ſuit all the commoners ſhall be admeaſured, as well thol: 
who have not, as thoſe who have, ſurcharged the common; 
as well the plaintiff, as the defendant (m). The execution 
of this writ muſt be by a jury of twelve men, who are up- 


(b) See book II. ch. 3. (1) 2 Inſt. 369. Finch. L. 314. 
(i) 1 Roll. Abr. 399. (mw) F. N. B. 125, 
(k) Freem, 273. 
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on their oaths to aſcertain, under the ſuperintendence of the 
ſheriff, what and how many cattle each commoner is entitled 
to feed. And the rule for this admeaſurement is generally 
underſtood to be, that the commoner ſhall not turn more 
cattle upon the common, than are ſufficient to manure and. 
Ack the land to which his right of common is annexed; or, 
as our antient law expreſſed it, ſuch cattle only as are ſevant 
and couchant upon his tenement (n): which being a thing un- 
certain before admeaſurement, has frequently, though erro- 
neouſly, occaſioned this unmeaſured right of common to be 
called a common without flint or ſans nombre (o); a thing 
which, though poſſible in law, does in fact very rarely ex- 
ut. | 


Ir, after the admeaſurement has thus aſcertained the right, 
the ſame defendant ſurcharges the common again, the plain- 
tiff may have a writ of ſecond ſurcharge, de ſecunda ſuperone- 
ratione, which is given by the ſtatute Weſt. 2. 13 Edw. I. 
c. 8. and thereby the ſheriff is directed to enquire by a jury, 
whether the defendant has in fact again ſurcharged the com- 
mon, contrary to the tenor or the laſt admeaſurement: and 
if he has, he ſhall then forfeit to the king the ſupernumerary 
cattle put in, and alſo ſhall pay damages to the plaintiff (p). 
This proceſs ſeems highly equitable : for the firſt offence is 
held to be committed through mere inadvertence; and there- 
fore there are no damages or forfeiture on the firſt writ, which 
was only to aſcertain the right which was diſputed: but the 
ſecond offence is a wilful contempt and injuſtice; and there- 
fore puniſhed very properly with not only damages, but alſo 
forfeiture. And herein the right, being once ſettled, is ne- 
ver again diſputed ; but only the fact is tried, whether there 
be any ſecond ſurcharge or no: which gives this neglected 
proceeding a great advantage over the modern mcthod, by 
action on the caſe, wherein the guantum of common belong-. 
Ing to the defendant muſt be proved upon every. freſh trial, 
tor every repeated offence. | 


(a) Bro, Aby. f. i/Þtion, 28. oy F. N. B. 126. loft s 
72 1 ien. 2 (p) B. 126, 2 Inſt. 370 
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THERE is yet another diſturbance of common, when the 
owner of the land, or other perion, ſo encloſes or otherwiſe 
obſtructs it, that the commoner. is precluded from enjoying 

the benefit, to which he is by law entitled. This may be 
done, either by erecting fences, or by driving the cattle of 
the land, or by ploughing up the foil of the common (0). 
Or it may be done by erecting a warren therein, and ſtock- 
ing it wich rabbets in ſuch quantities, that they devour the 
whole herbage, and thereby deſtroy the common. For in 
fuch caſe, though the commoner may nat deſtroy the rabbets, 
3 yet the law looks upon this as an injurious diſturbance of hi; 
N right, and has given him his remedy by action againſt the 
owner (r). This kind of diſturbance does indeed amount to 
(: a diſſeiſin, and if the commoner chooſes to conſider it in that 
. light, the law has given him an aſſiſe of novel diſſeiſin, againſt 
* che lord, to recover the poſſeſſion of his common (s). Or 
| it has given a writ of quod permittat, againſt any ſtranger, a 
| well as the owner of the land, in caſe of ſuch a diſturbance 
| to the plaintiff as amounts to a total deprivation of his com- 
mon ; whereby the defendant ſhall be compelled to permit 
the plaintiff to enjoy his common as he ought (r). But if the 
commoner does not chooſe to bring a real action to recove 
ſeiſin, or to try the right, he may (which is the eafier and 
more uſual way) bring an action on the caſe for his damages, 
inſtead of an aſſiſe or a quod permitiat (u]. | 


—— — on oo OI no toes. er —äꝓä— 
N . 


* — 
_ — 2 — — 
* 


| THERE are caſes indeed, in which the lord may encloſe 
and abridge the common; for which, as they are no injury 
to any one, ſo no one is entitled to any remedy, For it is 

provided by the ſtatute of Merton, 20 Hen. III. c. 4. that 
* te lord may approve, that is, encloſe and convert to the 
_— uſes of huſbandry (which is a melioration or approvement) 
1 any waſte grounds, woods, or paſtures, in which his tenants 

have common appendant to their eſtates ; provided he leaves 


(q) Cro. Eliz. 198. (t) Finch. L. 275, F. N. B. 123. 
0 Cro. Jac, 195, (u) Cro. Jac. 196, 
(s) F. N. B. 179. | 


ſufficien! 


er 
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ſufficient common to his tenants, according to the proporti- 


on of their land. And this is extremely reaſonable: for it 
would be very hard if the lord, whoſe anceſtors granted out 
theſe eſtates to which the commons are appendant, ſhould 
be precluded from making what advantage he can of the reſt 
of his manor ; provided ſuch advantage and improvement be 
no way derogatory from the former grants. The ſtatute 
Weſtm. 2. 13 Edw. I. c. 46. extends this liberty of approv- 
ing, in like manner, againſt all otbers that have common 
appurtenant, or in groſs, as well as againſt the tenants of the 
lord, who have their common appendant ; and farther enaQts, 
that no aſſiſe of novel diſſeiſin, for common, ſhall lie againſt 


a lord for erecting on the common any windmill, ſheep- 


houſe, or other neceſſary buildings therein ſpecified : which, 
fir Edward Coke ſays (w), are only put as examples; and 


that any other neceſſary improvements may be made by the 


lord, though in reality they abridge the common, and make 
it leſs ſufficient for the commoners. And laſtly, by ſtatutes 
29 Geo. II. c. 36. and 31 Geo. II. c. 41. it is particularly 
enacted, that any lords of waſtes and commons, with the 
conſent of the major part, in number ard value, of the com- 
moners, may incloſe any part thereof, for the growth of tim- 
ber and underwood. 


III. Tur third ſpecies of diſturbance, that of ways, is Ve- 
ry ſimilar in its nature to the laſt: it principally happening 


| when a perſon, who hath a right to a way over another's 


grounds, by grant or preſcription, is obſtructed by incloſures, 
or other obſtacles, or by ploughing acroſs it; by which means 
ke cannot enjoy his right of way, or at leaſt not in ſo com- 
modious a manner as he might have done. If this be a way 
annexed to his eſtate, and the obſtruction is made by the te- 
nant of the land, this brings it to another ſpecies of 1 injury; 

ſor it is then a i; for which an aſſiſe will lie, as menti- 
oned in a former chapter (x). But if the right of way, 
thus obſtructed by the tenant, be only in groſs, (that is, an- 
nexcd to a man's perſon and unconneAed with any lands or 


(8) 2 loft, 476. (x) Ch. 13. p. 218. 
vor. III. Q tenements) 
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tenements) or if the obſtruktion of a way belonging to an 
houſe or land is made by a ſtranger, it is then in either caſe 
merely a diſturbance: for the obſtruction of a way in groſs is 
no detriment to any lands or tenements, and therefore does 
not fall under the legal notion of a nuſance, which muſt be 
laid, ad nocumentum liberi tenementi (y); and the obſtruQi- 
on of it by a ſtranger can never tend to put the right of way 
in diſpute : the remedy therefore for theſe diſturbances is not 
by aſſiſe or any real action, but by the univerſal remedy of 
action on the caſe to recover damages (2). 


IV. Tur fourth ſpecies of diſturbance is that of diſturb- 
ance of tenure, or breaking that connexion, which ſubſiſts 
between the lord and his tenant, and to which the law pay; 
fo high a regard, that it will not ſuffer it to be wantonly di- 
ſolved by the act of a third perſon. The having an clic 
well tenanted is an advantage that every landlord muſt be 
very ſenſible of; and therefore the driving away a tenani 
ſrom off his eſtate is an injury of no ſmall conſequence. l. 
therefore there be a tenant at will of any lands or tenemeft, 
and a ſtranger either by menaces and threats, or by unlawt| 
diſtreſſes, or by fraud and circumvention, or other mean, 
contrives to drive him away, or invergle him to leave his te- 
nancy, this the law very juſtly conſtrues to be a wrong and 
injury to the lord (a), and gives him a reparation in damage; 
againſt the offender by a ſpecial action on the caſe. 


V. Tux fiſth and laſt ſpecies of diſturbance, but by "IF 
moſt conſiderable, is that of diſturbance of patronage ; which 
is an hindrance or obſtruction of a patron to preſent his cles 
to a benefice. 


Tuts injury was diſtinguiſhed at common law from anotk:: 
ſpecies of injury, called uſ/urpation; which is an abſolute ouſt: 
or diſpoſſeſſion of the patron, and happens when a ſtranger, th! 

' hath no right, preſenteth a clerk, and he is thereupon admin 


GY He en F. N. a) Hal. Anal, c. 40. 1 Roll. Abr. 10% 
(z) Hale on F. N. B. 183. Lutw. = yn nal. c. 49. 1 


2d (< 
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and inſtituted (b). In which caſe, of uſurpation, the patron 
loft by the common law not only his turn of preſenting pre 
vac vice, but alſo the abſolute and perpetual inheritance of 
the advowſon, ſo that he could not preſent again upon the 
next avoidance, unleſs in the mean time he recovered his 
fight by a real action, vjz. a writ of right of advowon (c). 
The reaſon given for his loſing the preſent turn, and not 
ejecting the uſurper's clerk, was, that the final intent of the 
law in creating this ſpecies of property being to have a fit 
perſon to celebrate divine ſervice, it preferred the peace of 
the church (provided a clerk were once admitted and inſtitut- 
ed) to the right of any patron whatever. And the patron 
allo loſt the inheritance of his advowſon, unleſs he recovered 
it in a writ of right, becauſe by ſuch uſurpation he was put 
out of poſſeſſion of his advowſon, as much as when by actual 
entry and ouſter he is diſſeiſed of lands or houſes; ſince the 
only poſſeſſion, of which an advowſon is capable, is by actu- 
al preſentation and adinifſion of one's clerk. And therefore, 
when the clerk was once inſtituted (except in the caſe of the | 
King, where he muſt alſo be inducted) (d), the church was = 
abſolutely fu; and the uſurper became /cj/ed of the advow-. | | 
ſon. Which ſeiſin or poſſeſſion it was impoſlible tor the true 4 | 
patron to remove by any poſſeſſory action, or other means, | 
during the plenarty or fullneſs of the church; and when it | 
became void afreſh, he could not preſent, ſince another had 
the right of poſſoſſib n. The only remedy therefore, which 
the patron had left, was to try the mere right in a writ of 
right of adorwſon , which is a peculiar writ of right, framed 
for this ſpecial purpoſe, but in every other reipect correſpond- 
ing with other writs of right (e): and; if a man recovered 
tnecrein, he regained his advow!on, and was entitled to prefent 
at the next avoidance (f). But in order to ſuch recovery he 
mult allege a prelentation in himſelf or ſome of lus ancettors, 
which proves him or them to have been ence in poſſeſſion: 
fer, 25 à grant of the advowſon, during the tullnels of the 


100 (% Co. Liu. 255, (e) F. N. H. 3a. 
4% Rep. 49. (:) Mid. 36. 
Nl! (ce) [tid 


Q.2 | church, 
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church, conveys no manner of poſſeſſion for the preſent, 
therefore a purchaſer, until he hath preſented, hath no actual 
ſeiſin whereon to ground a writ of right (g). Thus ſtood the 
common law. 


Bur biſhops, in antient times, either by careleſſneſs or col- 
luſion, frequently inſtituting clerks upon the preſentation of 
uſurpers, and thereby defrauding the real patrons of their 
right of poſſeſſion, it was in ſubſtance enacted by ſtatute 
Weſtm. 2. 13 Edw. I. c. 5. F. 2. that if a poſſeſſory action be 
brought within ſix months after the avoidance, the patron 
ſhall (notwithſtanding ſuch uſurpation and inſtitution) reco- 
ver that very preſentation z which gives back to him the ſei- 
fin of the advowſon. Yet ſtill, if the true patron omitted to 
bring his action within ſix months, the ſeiſin was gained by 
the uſurper, and the patron to recover it was driven to the 
long and hazardous proceſs of a wtjt of right. To remedy 
which it was farther enaQed by ſtatute 7 Ann. c. 18. that no 
uſurpation ſhall diſplace the eſtate or intereft of the patron, 
or turn it to a mere right; but that the true patron may pre- 
ſent upon the next avoidance, as if no ſuch uſurpation had 
happened. So that the title of uſurpation is now much na- 
rowed, and the law ſtands upon this reaſonable foundation: 
that if a ſtranger uſurps my preſentation, and I do not pur- 
ſue my right within fix months, I ſhall loſe that turn with- 
out remedy, for the peace of the church, and as a puniſh- 
ment for my own negligence; but that turn is the only one 
I ſhall loſe thereby. Uſurpation now gains no right to the 
uſurper, with regard to any future avoidance, but only to 
the preſent vacancy : it cannot indeed be remedied after fix 
months are paſt; but, during thoſe ſix months, it is only 
ſpecies of diſturbance, - 


Dr1sTuRBERs of a right of advowſon may therefore be 
theſe three perſons; the pſeudo-patron, his clerk, and the.or- 
dinary : the pretended patron, by preſenting to a church to 
which he has no right, and thereby making it litigious or dil 
putable; the clerk, by demanding or obtaining 1 inſtitutton, 


laſt, 357, | 
(s) 2 357 ale 
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which tends to and promotes the ſame inconvenience; and 
the ordinary, by refuſing to admit the real patron's clerk, or 
admitting the clerk of the pretender. Theſe diſturbances are 
'vexatious and injurious to him who hath the right: and there- 
fore, if he be not wanting to himſelf, the law (beſides the 
writ of right of advowſon, which is a final and concluſive re- 
medy) hath given him two inferior poſſeſſory actions for his 
relief; an aſſiſe of darrein preſentment, and a writ of quare 
impedit ; in which the patron is always the plaintiff, and rot 
the clerk. For the law ſuppoſes the injury to be offered to 
him only, by obſtructing or refuſing the admiſſion of his no- 
mince: and not to the clerk, who hath no right in him till 
inſtitution, and of courſe can ſuffer no injury. 


1. AN aſſiſe of darrein preſentment, or laſt preſentation, lies 
when a man, or his anceſtors, under whom he claims, have 
preſented a clerk to a benefice, who is inſtituted ; and aſter- 
wards upon the next avoidance a ſtranger preſents a clerk, and 
thereby diſturbs him that is the real patron. In which caſe 
the patron ſhall have this writ (h), directed to the ſheriff: to 
ſummon aa aſſiſe or jury, to enquire who was the laſt patron 
that preſented to the church now vacant, of which the plain- 
tiſf complains that he is deforced by the deſendant: and, ac- 
cording as the aſſiſe determines that queſtion, a writ ſhall iſ- 
ſue to the biſhop; to inſtitute the clerk of that patron, in 
v-hoſe favour the determination is made, and alſo to give da- 
mages, in purſuance of ſtatute Weſtm. 2. 13 Edw. I. c. 5. 
This queſtion, it is to be obſerved, was, before the ſtatute 
7 Ann. before-mentioned, entirely concluſive, as between 
the patron cr his heirs and a ſtranger : for, till then, the full 
poſſeſſion of the advowſon was in him who preſented laſt and 
his heirs; unleſs, ſince that preſentation, the clerk had been 
evicted within ſix months, or the rightful patron had reco- 
vered the advowſon in a writ of right, which is a title ſupe- 
rior to all others. But that ſtatute having given a right to any 
perſon to bring a quare impedit, and to recover (if his title be 
£000) notwithſtanding the laſt preſentation, by whomſocver 


| (h) F. N. B. 31, | 
Q 3 made; 
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made; aſſiſes of darrein preſentment, now not being in any 
wiſe concluſive, have been totally diſuſed, as indeed they be- 
gan to be before; a quare impedit being a more general, and 
therefore a more uſual action. For the aſſiſe of darrein pre- 
ſentment lies only where a man has an advowlſon by deſcent 
from his anceſtors; but the writ of quare impedit is equally 
remedial whether a man claims title by deſcent or by pur- 
chaſe (i). | * 


2. I PROCEED therefore, ſecondly, to enquire into the 
nature (x) of a writ of quare impedit, now the only action uſcd 
in caſe of the diſturbance of patronage: and ſhall firſt pre- 
miſe the uſual procecdings previous to the bringing of th: 
writ. 


Urox the vacancy of a living the patron, we know, i; 
bound to preſent within fix calendar months (I), otherwiſe i 
will lapſe to the biſhop. But, if the preſentation be mac: 
within that time, the biſhop is bound to admit and inſlitute 
the clerk, if found ſufficient (m); unleſs the church be full, 
or there be notice of any litigation. For if any oppoſition be 

Intended, it is uſual for each party to enter a caveat with the 
biſhop, to prevent his inſtitution of his antagoniſt's clerk, 
An inſtitution after a caveat entered is void by the eccleſſaſt. 
cal law (n); but this the temporal courts pay no regard to, 
and look upon a caveat as a mere nullity (o). But if two pre- 
ſentations be offered to the biſhop upon the ſame avoidance, 
the church is then ſaid to become Iitigious; and, if nothin? 
farther be done, the biſhop may ſuſpend the admiſſion of c. 
ther, and ſuffer a lapſe to incur. Yet if the patron or do- 
on either ſide requeſt him to award a jus patronatus, he is 
bound to do it. A jus patronatus is a commiſſion from the l. 
ſhop, directed uſually to his chancellor and others of competent 
learning; who are to ſummon a jury of fix clergymen and {it 
laymen, to enquire into and examine who is the rightful f 


(6) 2 Inft. 355. | (m) See book I. ch. 11, ( 
(k) See Botwell*s caſe. 6 Rep. 43. (n) 1 Burn. 20. | q 
(1) See book II. ch. 18. (% 1 Roll. Rep. 191. a (: 
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tron (p); and if, upon ſuch enquiry made and certificate 


thereof returned by the commiſſioners, he admits and inſti- 
tures the clerk of that patron whom they return as the true 
one, the biſhop ſecures himſelf at all events from being a di- 
Rurber, whatever proceedings may be had afterwards in the 

temporal courts, ; 


Tur clerk refuſed by the biſhop may alſo have a remedy 
ↄgainſt him in the ſpiritual court, denominated a duplex que- 
rela (q): which is a complaint in the nature of an appeal 
from the ordinary to his next immediate ſuperior ; as from a 
biſhop to the arch-biſhop, or from an arch-biſhop to the de- 
legales: and it the ſuperior court adjudges the cauſe of refuſal 
to be inſuflicient, it will grant inſtitution to the appcllant, 


Tus far matters may go on in the mere eccleſiaſtical 
courſe; but in conteſted preſentations they ſeldom go fo far: 
tor, upen the firſt delay or refuſal of the biſhop to admit his 
clerk, the patron uſually brings his writ of quare impedit 
againſt the biſhop, for the temporal injury done to his proper- 
ty, in diſturbing him in his preientation., And, if the delay 


ariſes from the biſhop alone, as upon pretence of incapacity, 


vor the like, then he only is named in the writ ; but if there 
be another preſentation ſet up, then the pretended patron and 
lis clerk are alſo joined in the action; or it may be brought 
againſt the patron and clerk, leaving out the biſhop ; or 
againſt the patron only, But it is moſt adviſeable to bring it 
avainlt all three : for if the biſhop be left out, and the ſuit be 
nut determined till the ſix months are paſt, the biſhop is en- 
titled to preſent by lapſe ; for he is not party to the ſuit (r): 
but, it he be named, no lapſe can poſſibly accrue till the right 
is determined, If the patron be left out, and the writ be 
brought only againſt the biſhop and the clerk, the ſuit is of no 
effect, and the writ ſhall abate (s); for the right of the patron 
is che principal queſtion in the cauſe (t). If the clerk be left out, 


(p) 1 Burn, 16, 17. (+) Hob. 316. 
(4) 16:4. 113 : () 7 Rep. 23. 
(t) Lo, Jac, 93. 


2.4 | and 
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and has received inſtitution before the action brought (a is 


ſometimes the caſe) the patron by this ſuit may recover his 


right of patronage, but not the preſent turn; for he cannot 
have judgment to remove the clerk, unleſs he be made a de. 
fendant, and party to the ſuit, to hear what he can allege 
againſt it. For which reaſon it is the ſafer way always to in- 
ſert them, all three, in the writ. 


Tux writ of guare impedit (u) commands the diſturben, 
the biſhop, the pſeudo- patron, and his clerk, to permit the 
plaintiff to preſent a proper perſon (without ſpecifying the 
particular clerk) to ſuch a vacant church, which pertains to 
His patronage; and which the defendants, as he alleges, do 
obſtruct: and unleſs they ſo do, then that they appear ip coun 
to ſhew the reaſon why they hinder him. 


IMMEDIATELY on the ſuing out of the quare impedit, if 
the plaintiff ſuſpects that the biſhop will admit the defendant's 
or any other clerk, pending the ſuit, he may haye a prohibi- 
tory writ, called a ne admittas (w); which recites the conten- 
tion begun in the king's courts, and forbids the biſhop to admit 
any clerk whatſoever till ſuch contention be determined, And 
if the biſhop doth, after the receipt of this writ, admit any 
perſon, even though the patron's right may have been found 
in a jure patronatus, then the plaintiff, after he has obtaincd 
judgment in the quare impedit, may remove the incumbent, 
if the clerk of a ſtranger, by writ of ſcire facias (x): and 
ſhall have a ſpecial action againſt the biſhop, called a quere 
incumbravit ; to recover the preſcntation, and alſo ſatisſaction 
in damages for the injury done him by incumbering the 
church with a clerk, pending the ſuit, and after the ne ad- 
mittas received (y). But if the biſhop has incumbered the 
church by inſtituting the clerk, before the ne admittas iſſued, 
no quare incumbravit lies; for the biſhop hath no legal 
notice, till the writ of ne admittas is ſerved upon him. Ihe 


(a) F. N. B. 32. *  (s) 
(% Bid. 37. | (7) 


{ 
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atron is therefore left to his quare impedit merely; which, as 
was before obſerved, now lies (ſince the ſtatute of Weſtm. 2.) 
as well upon a recent uſurpation within ſix months paſt, aa 
upon a diſturbance without any uſurpation had. | 


Ix the proceedings upon a quare impedit, the plaintiff muſt 
ſet out his title at length, and prove at leaſt one preſentation 
in himſelf, his anceſtors, or thoſe under whom he claims; for 
he muſt recover by the ſtrength of his own right, and not by 
the weakneſs of the defendant's (z) : and he muſt alſo ſhew 
a diſturbance before the action brought (a). Upon this the 
biſhop and the clerk uſually diſclaim all title : fave only, the 
one as ordinary, to admit and inſtitute ; and the other as pre- 
ſcntce of the patron, who is left to defend his own right. 
And, upon failure of the plaintiff in making out his own title, 
the defendant, is put upon the proof of his, in order to obtain 
judgment for himſelf, if needful. But if the right be found 1 
for the plaintiff, on the trial, three farther points are alto to . 
be enquired : 1. If the church be full; and, if full, then of 
whoſe preſentation : for if it be of the defendant's preſenta- 
tion, then the clerk is removeable by writ brought in due time. 
2. Of what value the living is: and this in order to aſſeſs the 
damages which are directed to be given by the ſtatute of 
Weſtm. 2. 3. In caſe of plenarty upon an uſurpation, whether 
ſix calendar (b) months have paſſed between the avoidance and 
the time of bringing the action: for then it would not be 
within the ſtatute, which permits an uſurpation to be deveſted 
by a quare impedit, brought infra tempus ſemeſire. So that 
plenarty is ſtill a ſufficient bar in an action of guare impedit, 
hrought above ſix months after the vacancy happens; as it was 
univerſally by the common law, however early the action was 
Commenced, 


N 


Ir it be found that the plaintiff hath the right, and hath com- 
menced his action in due time, then he ſhall have judgment to 


(:) Van h b 8. v b ſt. * a 
(*) Heb. 195 n 


recover 
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recover the preſentation ; and, if the church be full by inſti. 
tution of any clerk, to remove him: unleſs it were filled 
pendente lite by lapſe to the ordinary, he not being party to the 
ſuit; in which caſe the plaintiff loſes his preſentation pro hac 
dice, but ſhail recover two years full value of the church from 
the defendant the pretended patron, as a ſatisfaction for the 
turn loſt by his diſturbance: or, in caſe of his inſolvency, he 
ſhall be impriſoned for two years (c). But if the church re- 
mains ſtill void at the end of the ſuit, then whichever party 
the preſentation 1s found to belong to, whether plaintiff or de- 
fendant, ſhall have a writ directed to the biſhop ad admitten- 
dum clericum (d), reciting the judgment of the court, and or- 
dering him to admit and inſtitute the clerk of the prevailing 
party; and, if upon this order he does not admit him, the 
patron may ſue the biſhop in a writ of quare non admiſit (e); 

and recover ample ſatisfaction in damages. 

Prs1DEs theſe poſſeſſory actions, there may be alſo had (a; 
hath before been incidentally mentioned) a writ of right if 
edvowſen, which reſembles other writs of right: the only 
diſtinguithing advantage now attending it, being, that it is 
more concluſive than a guare impedit; ſince to an action of 
guare impedit a recovery had in a writ of right may be plead- 
ed in bar, EA 5 


THERE is no limitation with regard to the time within 
which any actions touching advowſons are to be brought; at 
leaſt none later than the times of Richard I. and Henry Ill. 
for by ſtatute 1 Mar. ſt. 2. c. 5. the ſtatute of limitations, 
32 Hen. VIII. c. 2. is declared not to extend to any writ ct 
right of advowſon, quare impedit, or aſliſe of darrein preſeu- 
ment, or jus fatronatus. And this upon very good reaſon: 
becauſe it may very caſily happen that the title to an ad- 
vowſon may not come in queſtion, nor the right have op- 
portunity to be tried, within ſixty years; which is the longeſt 
period of limitation aſſigned by the ſtatute of Henry VIII. Fer 
ſir Edward Coke (t) tells us, that there was a parſon of onec\ 


(e) Stat. Weſtm. 2. 13 Edw. I. c. 3. (e) Did. 47. 
3. (i) x laſt, 115. 
(4) F. N. B. 38. 


Ch. 16. WxrONGS. 251 
his churches, that had been incumbent there about fifty years; 
nor are inſtances wanting wherein two ſucceſſive incumbents 
have continued for upwards of a hundred years (g). Had 
therefore the laſt of theſe incumbents been the clerk of a uſur- 


per, or had been preſented by lapſe, it would have been ne- 


ceſſary and unavoidable for the patron, in caſe of a diſpute, to 
have recurred back above a century, in order to have ſhewn a 
clear title and ſeiſin by preſentation and admiſſion of the prior 
incumbent. But though, for theſe reatons, a limitation is 
highly improper with reſpect only to the length of time; yet, 
as the title of advowſons is, for want of ſome limitation, ren- 
dered more precarious than that of any other hereditament, it 
might not perhaps be amiſs if a limitation were eſtabliſhed 
with reſpect to the number of avoidances; or, rather, if a 
limitation were compounded of the length of time and the 
number of avoidances together: for inſtance, if no ſeiſin were 
admitted to be alleged in any of theſe writs of patronage, afrer 
ſixty years and three avoidances were paſt, 


Ix a writ of guare impedit, which is almoſt the only real 
action that remains in common uſe, and allo in the aſſiſe of 
derrein preſentment, and writ of right, the patron only, and 
not the clerk, is allowed to ſue the diſturber. But, by virtue 
of ſeveral acts of parliament (h), there is one ſpecies of pre- 
ſentations, in which a remedy, to be ſued in the temporal 
courts, is put into the hands of the clerks preſented, as well 
as of the owners of the advowlon. I mean the preſentation 
to ſuch benefices, as belong to roman catholic patrons ; which, 
according to their ſeveral counties, are veſted in and ſecured 

to the two univerſities of this kingdom. And particularly 
by the ſtatute of 12 Ann. ſt. 2. c. 14.4. 4. a new method 
ot proceeding is provided; wiz. that, beſides the writs of 
quare impedit, which the univerſities as patrons are entitled 
to bring, they, or their clerks, may be at liberty to file a 


(e) The two laſt incumbents of the 1659, the latter in 1700, and died in 
rectory of Chehefteld cum Farnborough 1751. | 


al kent, continued 101 years; of (h) Stat. 3 Jac. 5 i 5 1 W. & M. 
ven the lormer Was admitted in c. 26. 12 Ann. ſt. 2. c. 14. 11 Geo, II. 
6 17 | 


bill 
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bill in equity againſt any perſon preſenting to ſuch livings, and 
diſturbing their right of patronage, or his ceſtui que truſt, or 
any other perſon whom they have cauſe to ſuſpect; in order 
to compel a diſcovery of any ſecret truſts, for the benefit of 
papiſts, in evaſion of thoſe laws whereby this right of ad- 
vou ſon is veſted in thoſe learned bodies: and alſo (by the 
ſtatute 11 Geo. II.) to compel a diſcovery whether any grant 
or conveyance, ſaid to be made of ſuch advowſon, were made 
bona fide to a proteſtant purchaſer, for the benefit of pro- 
teſtants, and for a full conſideration ; without which requi- 
fites every ſuch grant or conveyance of any advowſon or 
avoidance is abſolutely null and void, This is a particular law 
and calculated for a particular purpoſe : but in no inſtance 
but this does the common law permit the clerk himſelf to in- 
terfere in recovering a preſentation, of which he is afterward 
to have the advantage. For beſides that he has (as was before 
obſerved) no temporal right in him till after inſtitution and 
induction; and, as he therefore can ſuffer no wrong, is con- 
ſequently entitled to no remedy ; this excluſion of the clerk 
from being plaintiff ſeems alſo to ariſe from the very great 
honour and regard, which the law pays to his ſacred function. 
For it looks upon the cure of ſouls as too arduous and impor- 
tant a taſk to be eagerly ſought for by any ſerious clergyman ; 
and therefore will not permit him to contend openly at lau 
for a charge and truſt, which it preſumes he undertakes with 
diffidence. f 


Bur when the clerk is in full poſſeſſion of the benefice, 
the law gives him the ſame poſſeſſory remedies to recover 
His glebe, his rents, his tithes, and other eccleſiaſtical ducs, 
by writ of entry, aſſiſe, ejectment, debt, or treſpaſs, (as 
the caſe may happen) which it furniſhes to the owners of 
lay property. Yet he ſhall not, have a writ of right, 
nor ſuch other ſimilar writs as are grounded upon the 
mere right; becauſe he hath not in him the intire fee and 
right (i): but he is entitled to a ſpecial remedy called a writ 
of juris utrum, which is ſometimes ſtyled the parſon's writ 


(i) F. N. B. 49. 
of 
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of right (k), being the higheſt writ which he can have (). 
This lies for a parſon or a prebendary at common law, and 
for a vicar by ſtatute 14 Edw. III. c. 17. and is in the nature 
of an aſſiſe, to enquire whether the tenements in queſtion are 
frankalmoign belonging to the church of the demandant, or 
elſe the lay fee of the tenant (m). And thereby the demandant 
may recover lands and tenements belonging to the church, 
which were aliened by the predeceſſor ; or of which he was 
diſſeiſed; or which were recovered againſt him by verdict, 
confeſſion, or default, without praying in aid of the patron 


and ordinary; or on which any perſon has intruded ſince the 


predeceſſor's death (n). But ſince the reſtraining ſtatute of 


13 Eliz. c. 10. whereby the alienation of the predeceſſor, or 


a recovery ſuffered by him of the lands of the church, is 
declared to be abſolutely void, this remedy is of very little 
uſe, unleſs where the parſon himſelf has been deforced for 
more than twenty years (o); for the ſucceſſor, at any compe- 
tent time after his acceſſion to the benefice, may enter, or 
bring an ejectment. 


o 
(=) Regiſtr, 32. : ? | + 
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CHAPTER THE SEVENTEENT H. 


Or INJURIES PROCEEDING FROM, OR AFFECTING, 


THE CROWN. 


| AVING in the nine preceding chapters conſidered the 


injuries, or private wrongs, that may be offered by 


one ſubject to another, all of which are redreſſed by the com- 


mand and authority of the king, ſignified by his original 
writs returnable in his ſeveral courts of juſtice, which thence 
derive a juriſdiction of examining and determining the com- 
plaint; I proceed now to inquire of the mode of redreſſing 
thoſe injuries to which the crown itſelf is a party: which in- 


juries are either where the crown is the aggreſſor, and which 


therefore cannot without a ſoleciſm admit of the ſame kirdf 
remedy (a); or elſe is the ſufferer, and which then are uſually 
remedied by peculiar forms of proceſs, appropriated to the 
royal prerogative. In treating therefore of thoſe, we will 
conſider firſt, the manner of redreſſing thoſe wrongs or inju- 
ries which a ſubject may ſuſſer from the crown, and then 6: 
redreſſing thoſe which the crown may receive from a ſubject. 


I. Tyar the king can do no wrong, is a neceſſary and fur- 


damental principle of the Englith conſtitution : meaning orb, 


as has formerly been obſerved (b), that, in the firſt place, wiatevc! 
may be amits in the conduct of public affairs is not churgcavle 
(2) Bro. Abr. t. petition, 12. fre- (Þ) Bock I. ch. 7. pag. 243245. 


Fo84:4VC, 2, | 
perional 
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able for it to the people :, and, ſecondly, that the prerogative 
bf the crown extends not to do any injury; for, being creat- 
ed for the benefit of the people, it cannot be exerted to their 


prejudice (). Whenever thercſore it happens, that, by mit- 


information or inadvertence, the crown hath been induced to 
invade the private rights of any of its ſubjects, though no 
action will ie againſt the ſovereign (d), (tor who ſhall com- 
mand the king?) (e) yet the law hath furnithed the lubject 
with a decent and reſpe&ful mode of removing that invaſi- 
on, by informing the king of the true Nate of the matter in 
diſpute : and, as it preſumes that to 4% of an injury and to 
redreſs it are inſeparable in the ro) al breaſt, it then iſſues as 
of courſe, in the king's own name, his orders to his judges to 
do juſtice to the party aggrieved, 


Tux diſtance between the ſovercign and his ſubjeQs is ſuch, 
that it rarely can happen, that any perſonal 1 injury can imme- 


diately ahd directiy proceed from the prince to any private 
man: and, as it can fo ſeldom happen, the law in decenc: v4 


ſuppoſes that it never vill or can happen at all; becaule it feels 
itſelf incapable of furniſhing any adequate remedy, without 
infringing the dignity and deſtroying the ſovereignty of the 
royal perton, by ſetting up ſome luperior power w ith author! Th 
to call him to account, The inconvenicncy theretore of a 

miſchief that is barely poſſible, is (as Mr Locke has obſerved) 
(f) well recompenſcd by the peace of the public and ſecurity 
ot the government, in the perſon of the chief magiſtrate be- 


ing ſet out of the reach of coercion. But injuries to the 


rights of property can ſcarcely be committed by the crown 
without the intervention of its officers; for whom the lau- 
in matter of right entertains no reſpect or delicacy, but fur- 
niſhes various methods of detecting the errors or miſconduct 
of thoſe agents, by whom the king has been deccived, and 
induced to do a temporary injuſtice. 


(c) loud. 487, „ (e) Finch L. 83. 
G Jenkins. 78, ES (f } on Gov, p. 4. F. 20g. 
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Tur common law methods of obtaining poſſeſſion or re- 
ſtitution from the crown, of either real or perſonal property, 
are, 1. By petition de droit, or petition of right, which is 


ſaid to owe its original to king Edward the firſt (g). 2. By 


monſtrans de droit, manifeſtation or plea of right: both of 
which may be preferred or proſecuted either in the chancery 
or exchequer (h). The former is of uſe, where the king is 
in full poſſeſſion of the hereditaments or chattels, and the party 
ſuggeſts ſuch a right as controverts the title of the crown, 
grounded on facts diſcloſed in the petition itſelf; in which 
caſe he muſt be careful to ſtate truly the whole title of the 
crown, otherwiſe the petition ſhall abate (i) : and then, upon 
this anſwer being endorſed or underwritten by the king, ſcit 
droit fait al partie (let right be done to the party) (j) a com- 
miſſion ſhall iſſue to inquire of the truth of this ſuggeſtion 
(k) : after the return of which, the king's attorney is at liber- 
ty to plead in bar; and the merits ſtall be determined upon 
iſſue or demurrer, as in ſuits between ſubject and ſubjce, 
Thus, if a diſſeiſor of lands, which are holden of the crown, 
dies ſeiſed without any heir, whereby the king is prima faci: 
entitled to the lands, and the poſſeſſion is caſt on him either 
by inqueſt of office, or by act of law without any office found; 
now the diſſeiſee ſhall have remedy by petition of right, ſug- 

eſting the title of the crown, and his own ſuperior right be- 
fore the diſſeiſin made (1). But where the right of the party, 
as well as the right of the crown, appears upon record, there 
the party ſhall have monſtrans de droit, which is putting in a 


claim of right grounded on facts already acknowleged and 


eſtabliſned, and praying the judgment of the court, whether 
upon thoſe facts the king or the ſubject hath the right. As it, 
in the caſe before ſuppoſed, the whole ſpecial matter is found 
by an inqueſt of office, (as well the diſſeiſin, as the dying 
without any heir) the party grieved ſhall have monſtrans de grit 
at the common law (m). But as this ſeldom happens, and 


(g) Bro. Abr. t. prereg. 2. Fitz. (kk) Skin. 608. Raſt. Entr. 461. 


3 N 8. 0 Bro. Abr. t. petities. 20. 4 Rep. 
in. 60g. a 
(i) Finch. L. 256. | ® fn) 4 Vaps 26. 


Q) State Tr. vu. 1344 
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the remedy by petition was extremely tedious and expenſive, 
that by monſtrans was much enlarged and rendered almoſt uni- 


verſal by ſeveral ſtatutes, particularly 36 Edw. III. c. 13. 
and 2 & 3 Edw. VI. c. 8. which allo allow inquiſitions of 
office to be traverſed or denied, wherever the right of a ſub- 


ject is concerned, except in a very few caſes (n). Theſe pro- 
cecdings are had in the petty bag office in the court of chan- 
ccry: and, if upon either of them the right be determined 
againſt the crown, the judgment is, qued manus domini regis 
omoveantur et poſſeſſio reftituatur betenti, ſalvos jure demini 
regis (o); which laſt clauſe 1s always added to judgments againſt 
the king (p), to whom no Jaches is ever imputed, and whole 
right (till ſome late ſtatutes) (q) was never defcated by any 
{imitation or length of time. And by ſuch judgment the 
crown 15 inſtantly out of poſſeſſion (r); fo that there needs not 
the indecent interpoſition of his own officers to transfer the 
ſciſin from the king to the party aggrieved. 


II. Tur methods of redreſſing ſuch injuries As the crown 
may receive from a ſubject, are, 


1. By ſuch uſual common law actions, as are conſiſtent 
with the royal prerogative and dignity, As therefore the king, 
by reaton of his legal ubiquity, cannot be dificifed or dij- 
pollctſed of any real pr operty which is once veſted in him, he 
can maintain no action which ſuppoſes a diſpoſfeſſion of tlie 
plaintiff z ſuch as an aſſiſe or an ejement (s): but he may 
bring a quare impedit (t), which always ſuppoſes the coms 
plainant to be ſciſed or poſſeſſed of the advowion : and he may 
proiccute this writ, as well as every other, as well in the 
king's bench as the common pleas, or in whatever court tt 
pleaſes. . So too he may bring an «tion of treſpaſs ſor taking 
away his goods; but not for breaking his cloſe, or any other 
injury done upon his foil or peſſeſſfon (V). It would be 
<qually tedious and difficult, to run threu h every minute 


(n) Skin. 608, | ; (+) Pro. Art prerogative gg. 
(% 2 Inſt, 69g. Raſt, Entr, 463, (t) F. N. 6. 3 
(pi Finch. L. 460 : (v) Bro. Abr. f. prerep. 130. F. N. 
(q 5 ap 1. c 2. 9 Geo. III. c. 16. E. 93. 

453: 
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diſtintion that might be gleaned from our antient books with 


regard to this matter; nor is it in any degree neceſſary, 2 
much eaſter and more effectual remedies are uſually obtained 


by ſuch prerogative modes of proceſs, as are peculiarly con- 


fi ned to the crown. 


2. SUCH is that of inguiſitian or inqueſt of office : which is 
an enquiry made by the king's officer, his ſheriff, coroner, c: 
eſcheator, viriute ofticii, or by writ to them ſent for that pu:- 
poſe, or by commiſſioners ſpecially appointed, concernit 
any matter that entitles the king to the poſſeſſion of lands 


tenements, goods or chattels (u). This is done by a jury of ro 


determinate number; being either twelve, or leſs, or more, 
As, to enquire, whether the king's tenant for life died ſciſcd, 
whereby the reverſion accrues to the king: whether A, why 
held immediately of the crown, died without heirs; in which 
caſe the lands belong to the king by eſcheat: whether B be 
attainted of treaſon; whereby his eſtate is forfcited to the 
crown: whether C, who has purchaſed lands, be an alien; 
which is another cauſe of forfeiture ; whether D be an id 
a nativitate; and therefore, together with his lands, appe:- 
tains to the cuſtody of the king: and other queitions of l 
import, concerning both the circumſtances of the tenant, an: 
the value or identity of the lands. Theſe inqueſts of off: 
were more frequently in practice than at preſent, during th: 
continuance of the military tenures amongſt us: when, upon 
the death of every one of the king's tenants, an inqueſt 6: 
office was held, called an inquiſitio poſt mortem, to enquire ©: 


what lands he died ſeiſed, who was his heir, and of what age, 


in order to entitle the king to his marriage, wardſhip, relic: 

primer-ſeiſin, or other advantages, as the circumſtanccs d 
the caſe might turn out. To ſuperinicnd and regulate thc: 
enquiries the court of wards and liverics was inſtituted by ſlatute 
32 Hen, VIII. c. 46. which was aboliſhed at the reſtoration 
king Charles the ſecond, together with the oppreſſive tenure: 
upon which it was founded. 


(u) Finch. L, 323, 4, 6. I 
Witt 
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Wir n regard to other e the inqueſts of office ſtill 
remain in ſorce, and are taken upon proper occaſions; being 
extended not only to lands, but alſo to goods and chattels per- 


ſonal, as in the caſe of wreck, treaſure-trove, and the like; 


and eſpeciall y as to forfeitures for offences. For every jury 
which tries a man for treaſon or felony, every coroner's in- 
queſt that ſits upon a fe!o de ſe, or one killed by chancemed- 


ley, is, not only with regard to chattels, but alſo as to real 


intereſts, in all reſpects an inqueſt of office: and if they find 
the treaſon or fclony, or even the flight of the party accuſed 
{though innocent) the king is thereupon, by virtue of this office 
found, entitled to have his forfeitures; and alſo, in the caſe 


of chancemedley, he or his grantees are entitled to ſuch things, 


by way of deodand, as have moved to the death of the party. 


THESE inqueſts of office were deviſed by law, as an au- 
thentic means to give the king his right by ſolemn matter of 
record; without which he in general can neither take, nor 


part fm. any thing (w). For it is a part of the liberties of 


England, and greatly for the ſafety of the ſubje&, that the 
king may not enter upon or ſeiſe any man's poſſeſſions upon 


bare ſurmiſes without the intervention of a jury (x). It is 


however particularly enacted by the ſtatute 33 Hen. VIII. c. 
20. that, in caſe of attainder for high treaſon, the king ſhall 
have the forfeiture inſtantly, without any inquiſition of office. 
And, as the king hath no title at all to any property of this 


ſort before office found, therefore by the ſtatute 18 Hen. VI. 


c. 6, it was enacted, that all letters patent or grants of lands 
and tenements before office found, or returned into the exche- 
quer, ſhall be void. And, by the bill of rights at the revo- 
lution, 1 W. & M. ſt. 2. c. 2. it is declared, that all grants 
and promiſes of fines and forfeitures of particular perſons be- 
fore conviction (which is here the inqueſt of office) are illegal 
and void; which indeed was the law of the land in the reign 
of Edward the third (y). 


(vw) Finch, L. 82. (y) 2 Laſt. 48. 
(x) Cilb. bit. exch. 132. Hob. 347- 
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W1TH regard to real property, if an office be found for the 
king, it puts him in immediate poſſeſſion, without the trouble 
of a fotmal entry, provided a ſubject in the like cafe would 
have had a right to enter; and the king ſhall receive all the 
meſne or intermediate profits from the time that his title ac. 
crued (2). As on the other hand, by the arziculi ſuper carta 
(a), if the king's eſcheator or ſheriff ſeiſe lands into the king's 
hand without cauſe, upon taking them out of the King's hand 
again, the party ſhall have the meſne profits reſtored to him, 


In order to avoid the poſſeſſion of the crown, acquired by 
the finding of ſuch office, the ſubje& may not only have his 
petition of right, which diſcloſes new facts not found by the 
office, and his monſtrans de droit, which relies on the facts a 
found; but alſo he may (for the moſt part) traverſe or deny 
the matter of fact itſelf, and put it in a courſe of trial by the 
common law proceſs of the court of chancery : yet ſtill, in 
ſome ſpecial caſes, he hath no remedy left but a mere petition 
of right (b). Theſe traverſes, as well as the monſtran; dt 
droit, were greatly enlarged and regulated for the benefit of the 
ſubje&, by the ſtatutes before-mentioned, and others (gj. 
And in the traverſes thus given by ſtatute, which came in the 
place of the old petition of right, the party traverſing is con. 

ſidered as the plaintiff (d); and muſt therefore make out his 
own title, as well as impeach that of the crown, and then 
ſhall have judgment quod nianus domini regis amoveantur, &.. 


3. WHERE the crown hath unadviſedly granted any thing 
by letters patent, which ought not to be granted (e), or where the 
patentee hath done an act that amounts to a forteiture of the 


(2) Finch. L. 325, 326. (ch Stat. 34 Edw, III. e. 13. 35 
(a) 28 Edw. I. fl. 3. c. 19. Edw. III. c. 13. 2 & 3 Edw. VI. c. .. 
(0) Finch. L. 324. (d) Law of ni, print. 202. 


(e) See book II. ch. 21. 
grant li, 
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grant (F), the remedy to repeal the patent is by wit of ſcire 
facias | in chancery (g). This may be brought either on the 
part of the king, or in order to reſume the thing granted; or, 
if the grant be injurious to a ſubject, the king is bound of 
right to permit him (upon his petition) to uſe his royal name 
for repealing the patent in a ſcire ſucias (h). And fo alſo, if, 
upon office untruly found for the king, he grants the land over 


to another, he who is grieved thereby, and traverſes the office 


felt, is entitled before iſſue joined to a ſcire facias againſt the 
E, in order to avoid the you (i). 


2 AN information on behalf of the crown, fled i in the ex- 

chequer by the king's attorney general, is a method of ſuit for 
recovering money or other chattels, or for obtaining ſatisfacti- 
on in damages for any perſonal wrong (x) committed in the 
lands or other poſſeſſ ons of the crown. It differs from an in- 
formation filed in the court of king's bench, of which we 
all treat in the next book; in that his is inſtituted to redreſs 
« private wrong, by which the property of the crown is af- 
ie&ed, that is calculated to puniſh ſome public wrong, or 
heinous miſdemeſnor in the defendant. It is grounded on no 
writ under ſcal, but merely on the intimation of the king's 
cer the attorney-general, who“ gives the court to under- 
* {tand and be informed of“ the matter in queſtion ; upon 
which the party is put to anſwer, and trial is had, as in ſuits 
between ſubje& and ſubject. The moſt uſual informations are 
thoſe of intruſion and dels + intrufron, for any treſpaſs commit- 


ted on the lands of the crown (1), as by entering thereon with- 


out title, holding over after a leaſe 1s determined, taking the 
profits, cutting down timber, or the like ; and debt, upon any 
contract for monies due to the king, or Fa any forteiture due 
to the crown upon the breach of a penal ſtatute. This is moſt 
coummonly uſed to recover forfeitures occaſioned by tranſgreſ- 


ſing thole laws, which are enacted for the eſtabliſhment and 


(f) Dyer. 198. (k) Moor. 378. 
(e) 3 Lev. 220. 4lnſt. 88, - (1) Crs, Jac, 212. 1 Leon. 48. Sail. 
Ih) 2 Ventr. 344. 49. 


(i) Bro. Abr. t. jcire faciat. 6g, 185. 
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ſupport of the revenue: others, which regard mere matters of 
police and public convenience, being uſually left to be infor. 
ced by common informers, in the qui tam informations or aQi. 
ons, of which we have formerly ſpoken (m). But after the 
attorney general has informed upon the breach of a penal law, 
no other information can be received (n). There is alſo an 
information in rem, when any goods are ſuppoſed to become 
the property of the crown, and no man appears to claim 
them, or to diſpute the title of the king. As antiently in the 
caſe of treaſure-trove, wrecks, waits, and eſtrays, ſeiſed by 
the king's officer for his uſe. Upon ſuch ſeiſure an informati- 


on was uſually filed in the king's exchequer, and thereupon a 


proclamation was made for the owner (if any) to come in and 
claim the effects; and at the ſame time there iſſued a com- 
miſſion of appraiſement to value the goods in the officer's 
hands: after the return of which, and a ſecond proclamation 
had, if no claimant appeared, the goods were ſuppoſed dere- 
lia, and condemned to the uſe of the crown (o). And when, 
in later times, forfeitures of the goods themſelves, as well 2; 
perſonal penalties on the parties, were inflicted by a& of par- 
lament for tranſgreſſions againſt the laws of the cuſtom: and 
exciſe, the ſame proceſs was adopted in order to ſecure ſuch 
forfeited goods for the public uſe, though the offender himſeli 
had eſcaped the reach of juſtice. 


5. A wRIT of quo warranto is in the nature of a vrt 
of right for the king, againſt him who claims or uſurps any 
office, franchiſe, or liberty, to inquire by what auihori- 


ty he ſupports his claim, in order to determine the right 


(p). It lies allo in caſe of non-uſer or long negle& ci 
a franchiſe, or miſ-uſer or abuſe of it; being a writ com- 
manding the defendant to ſhew by what warrant he er- 
erciſes ſuch a franchiſe, having never had any grant of it, or 
having forfeited it by negle& or abuſe. This was originally 
rclurnable before the king's juſtices at Weſtminſter (q); bi. 


2 ou pag. 160, (r) Finch. L. 322. 2 Inft. 262. 
n) Hard 251, e e ung 
(0) Gilb. bitt. ef exck, ch. 12, g = 2b. Brev, fol. 10] 


after 
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afterwards only Ws the juſtices in eyre, by virtue of the 
ſtatutes of quo warranto, 6 Edw. I. c. 1. and 18 Edw. I. ſt. 
2. (r) but ſince thoſe juſtices have given place to the king's 
temporary commiſſioners of aſſiſe, the judges on the ſeveral 
circuits, this branch of the ſtatutes hath loſt its effect (s) ; and 
writs of quo warrants (if brought at all) muſt now be proſe- 
cuted and determined before the king's juſtices at Weſtmin- 
ſter. And in caſe of judgment for the defendant, he hall 
have an allowance of his franchiſe ; but in caſe of judgment 
for the king, for that the party is entitled to no ſuch franchile, 
or hath diſuſed or abuſed it, the franchiſe is either ſeiſed into 
the king's hands, to be granted out again to whomever he ſhall 
pleaſe; or, if it be not ſuch a ſranchiſe as may ſubſiſt in the 
hands of the crown, there is merely judgment of cuſter, to 
turn out the party v ho uſurped it (t). 


Tur judgment on a writ of 2 warrants (being in the na- 
ture of a writ of right) is final and concluſive even againſt the 
crown (u). Which, together with the length of its proccſo, 
probably occaſioned that diſuſe into which it is now fallen, 
and introduced a more modern method of proſecution, by in- 
/rmation filed in the court of king's bench by the attorney 
general, in the nature of a writ of 9% warrant9z wherein 
the proceſs 15 ſpeedier, and the judgment not quite ſo deciſive. 
Thus is properly à criminal method of proſecution, as well to 
puniſh the uſurper by a fine for the uſurpation of the franchiſe, 
as to ouſt him, or ſeiſe it ſor the crown: but hath long been 
applied to the mere purpoſes of trying the civil right, ſeiſing 
the franchiſe, or ouſting the wrongful poſſeſſor; the fine be- 
irg nominal only. 


Dugixs the violent 8 that took place in the latter 
end of the reign of king Charles the ſecond, it was among other 
mings thought expedient to new-model moſt of the corporation 
tewns in the kingdom; for which purpoſe many of thoſe bedics 


(r) 2 I-ft. 498. Raft. Farr. $49. (u) 1 Sid. 86, 2 Show. 47, 12 Mol. 
(s) 2 laſt. 498. 225. 
6% Cio, Jac, 259. 1 Show, 280. 
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were perſuaded to ſurrender their charters, and informations in 
the nature of que warrants were brought againſt others, upon 
a ſuppoſed, or frequently a real, forfeiture of their franchiſe; 


by neglect or abuſe of them. And the conſequence was, that 


the liberties of moſt of them were ſeiſed into the hands of the 
king, who granted them freſh charters with fuch alterations 28 
were thought expedient ; and, during their ſtate of anarchy, 
the crown named all their magiſtrates. This exertion of 


power, though perhaps in ſummo jure it was for the moſt part 


ſtrictly legal, gave a great and juſt alarm; the new- modelling 
af all corporations being a very large ſtride towards eſtabliſh- 
ing arbitrary power: and therefore it was thought neceſſary at 
the revolution to bridle this branch of the prerogative, at leaſt 
ſo far as regarded the metropolis, by ſtatute 2 W. & M. c. 8. 
which enacts, that the franchiſes of the city of London ſhall 
never be forſeited again for any cauſe whatſoever. 


Tus proceeding is however now applied to the deciſion of 
corporation diſputes between party and party, without any in- 
tervention of the prerogative, by virtue of the ſtatute 9 Ann. 
c. 20, which permits an information in nature of quo warran;? 


to be brought with leave of the court, at the relation of any 


perſon deſiring to proſecute the ſame, (who is then ſtyled the 
re/ator) againſt any perſon uſurping, intruding into, or unlaw- 
fully holding any franchiſe or office in any city, borough, ©: 
town corporate; provides for its ſpeedy determination; and 
direQs that, if the defendant be convicted, judgment of ouſter 
(as well as a fine) may be given againſt him, and that the te- 
lator ſhall pay or receive coſts according to the event of the ſui. 


6. Tax writ of mandamus (w) 15 alſo made by the ſame ſtatut: 
9 Ann. c. 20. a moſt full and effectual remedy, in the firſt place, 
jor refuſal of admiſſion where a perſon is entitled to an office ci 
place in any ſuch corporation; and, ſecondly, for wrongful te- 


moral, when a perſon is legally poſſeſſed. Theſe are injuiic, 


(vw) See pag. 112, ; 
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for which though redreſs for the party intereſted may be had by 
aſſiſe, or other means, yet as the franchiſes concern the pub- 
lic, and may affect the adminiſtration of juſtice, this preroga- 
tive writ alſo iſſues from the court of king's bench ; com- 
manding, upon good cauſe ſhewn to the court, the party com- 
plaining to be admitted or reſtored to his office. And the 
ſtatute requires, that a return be immediately made to the 
firſt writ of mandamus; which return may be pleaded to or 
traverſed by the proſecutor, and his antagoniſt may reply, take 
iſſue, or demur, and the ſame proceedings may be had, as if 
an action on the caſe had been brought for making a falſe re- 
turn: and, after judgment obtained for the proſecutor, he 
ſhall have a peremptory writ of mandamus to compel his ad- 
miſſion or reſtitution z which latter (in caſe of an action) is 
effected by a writ of reſtitution (x), So that now the writ of 
mandamus, in caſes within this ſtatute, is in the nature of an 
action, and a writ of error may be had thereon (y). | 


Tuis writ of mandamus may alſo be iſſued, in purſuance 
of the ſtatute 11 Geo. I. c. 4. in caſe within the regular time 
no election ſhall be made of the mayor or other chief officer 
ef any city, borough, or town corporate, or (being made) it 
ſhall aſterwards become void; to require the electors to pro- 
ceed to cleQtion, and proper courts to be held for admitting 
and ſwearing in the magiſtrates io reſpectively choſen. 


Wx have now gone through the whole circle of civil in- 
| juries, and the redreſs which the laws of England have an- 
xiouſly provided for each, In which the ſtudent cannot 
but obſerve, that the main difficulty which attends their 
diſcuſſion ariſes from their great variety, which is apt at our 
firſt acquaintance to breed a confuſion of ideas, and a kind 
of diſtraction in the memory: a difficulty not a little in- 
crealed by the very immethodical arrangement, too juſtly 
complained of in our antient writers; but which will in- 
tenſibly wear away when they come to be reconſidered, 


(x) 11 Rep. 79. | (7) P. Ms. 351, | 
| | and 
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and we are a little familiarized to thoſe terms of art 
in which the language of our anceſtors has ob'cured them. 
Terms of art there will unavoidably be in all ſciences : ; the 
eaſy conception and thorough comprehenſion of which mug 
depend upon frequent uſe: and, the more ſubdivided any 
branch of ſcience is, the more terms muſt be uſed to expres 
the nature of theſe ſeveral ſubdiviſions, and mark out with 
ſufficient preciſion the ideas they are meant to convey. This 
difficulty therefore, however great it may appear at firſt view, 
will ſhrink to nothing upon a nearer approach; and be rather 
advantageous than of any diſfervice, by imprinting a clear and 
G:{tinct notion of the nature of theſe ſeveral remedies. And, 
ſuch as it is, it ariſes principally. from the excellence of our 
Engliſh laws; which adapt their redreſs exactly to the cir- 
cuniſtances of the injury, and do not furniſh one and the 
fame action for different wrongs, which are impoſſible to be 
brought within one and the ſame deſcription: whereby every 
man knows what ſatisfaction he is entitled to expect from the 
ccurts of juſtice, and as little as poſſible is left in the breaſt 
of the judges, whom the law appoints to adminiſter, and no 
to preſcribe the remedy. And I may venture to affirm, that 
there is hardly a poſſible injury, that can be offered either to 
tie perſon or property of ancther, for which the party ivivr- 
ed may not find a remedial writ, conceived in ſuch terms a 
are properly adapted to his own particular grievance. 


Ix the ſeveral perſonal actions which we have curfecily 
explained, as debt, treſpaſs, detinue, action on the caſe, 
and the like, it is caſy to obſerve how plain, peripicuou:, 
and ſimple the remedy is, as chalked out by the anticit 
common law. In real actions for the recovery of landed 
and other permanent property, as the right is more intricate, 
the feodal or rather Norman remedy by real actions is ſome- 
what more complex and difficult, and attended with ſcine 
delays. And ſince, in order to obviate thoſe difficulties, 
and retrerch thoſe delays, we have permitted the rights df 
real propeity to be drawn into queſtion in mixed of pe- 
ſonal ſuits, we ate (it muſt be owned) obliged to have fe. 

courle 
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© courſe to ſuch arbitrary fictions and expedients, that unleſs _ 
we had developed their principles, and traced out their pro- 
greſs and hiſtory, our preſent ſyſtem of remedial juriſprudenee 
(in reſpect of landed property) would appear the moſt intri- 
cate and unnatural, that ever was adopted by a free and en- 
lightened people. 


Bur this intricacy of our legal proceſs will be found, 
when attentively conſidered, to be one of thoſe troubleſome, 
but not dangerous, evils which have their root in the frame of 
our conſtitution, and which therefore can never be cured, 

- without hazarding every thing that is dear to us. In abſolute 
governments, when new arrangements of property and a 
gradual change of manners have deſtroyed the original ideas, 
on which the laws were deviied and eſtabliſhed, the prince by 
his edit may promulge a new code, more ſuited to the pre- 
ſent emergencies. But when laws are to be framed by popular 
allemblies, even of the repreſentative kind, it is too Hercu- 
lean a taſł to begin the work of legiſlation afreſh, and extract 
a new ſyſtem frem the diſcordant opinions of more than five 
hundred counſellors. A fingle legiſlator or an enterprizing 
ſovereign, a Solon or Lycurgus, a Juſtinian or a Frederiek, 
may at any time form a conciſe, and perhaps an uniform, 
plan of juſtice; and evil betide that preſumptuous ſubjec 
who qucſtions its wiſdom or utility. But wilo, that is ac- 
quainted with the difficulty of new- modelling any branch of 
our ſtatute laws (though relating but to roads or to pariſh- 
ſettlements) will conceive it ever feaſible ta alter any funda- 
mental point of the common law, with all its appendages and 
conicquer.ts, and ſet up another rule in its ſtead? When. 
therclore, by the gradual influence of foreign trade and 
domeſtic tranquillity, the ſpirit of our military tenures began 
to decay, and at length the whole ſtructure was removed, 
the judges quickly perceived that the ſorms and delays of 
the old fcodal actions, (guarded with their ſeveral outworks 
ot eſloins, vouchers, aid-prayers, and a hundred other formi- 
Gable intrenchments) were ill ſuited to that more ſimple and 

Commercial mode of property which ſucceeded the for: 
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and requited a more ſpeedy deciſion of right, to facilitate 
exchange and alienation. Vet they wifely avoided foliciti 
any great legiſlative revolution in the old eſtabliſhed forms, 
which might have been productive of conſequences more 


numerous and extenſive than the moſt penetrating genius could 


foreſee; but left them as they were, to languith in obſcurity 
and oblivion, and endeavoured by a ſeries of minute contri- 
vances to accommodate ſuch perſonal actions, as were then 
in uſe, to all the moſt uſeful purpoſes of remedial juſtice; - 
and where, through the dread of innovation, they heſitated 
at going fo far as perhaps their good ſenſe would have prompt- 
ed them, they left an opening for the more liberal and enter- 
prizing judges, w wao have fate 1n our courts of equity, to 
thew them their error by ſupplying the omiſſions of the court; 
of law. And, ſince the new expedients have been refined b. 
the practice of more than a century, and are fuſficient) 
known and underſtood, they in general anſwer the purpoſe ot 
doing ſpeedy and ſubſtantial juſtice, much better than could. 
now be effected by any great fundamental alterations. The 
only difficulty that attends them ariſes from their fictions and 
circuities, but, when once we have diſcovered the proper 
clew, that labyrinth is eaſily pervaded. We inherit an dd 
Gethic cafile, erected in the days of chivalry, but fitted up 
tor a modern inhabitant. The moated rampz#ts, the embat- 
tled towers, and the trophied halls, are magnificent and ve- 
nerable, but uſeleſs. The inferior apartments, now convert- 
ed into rooms of convenience, are chearful and commodious, 


though their approaches are winding and diflicult, 


Ix this part of our diſquiſitions I however thought it my duty 
to unfold, as far as intelligibly I could, the nature of theſe real 
actions, as well as of perſonal remedies. And this not only be- 
cauſe they are ſtill in force, ſtill the law of the land, thouzh 
obſolete and diſuſed; and may perhaps, in their turn, be here- 
after with ſome neceſſary corrections called out again into com. 
mon uſe; but — aſenſible writer has wellobſerved: 92 


(7) Hawk, Abr. Co, Litz. pref, 
& whocvcr 
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« whoever conſiders how great a coherence there is between 
« the ſeveral parts of the law, and how much the reaſon of 
one caſe opens and depends upon that of another, will I 
« preſume be far from thinking any of the dd learning uſe- 
ce eſs, which will ſo much conduce to the perfect underſtand- 
ing of the modern.” And befides I ſhould have done great 
injuſtice to the founders of our legal conſtitution, had I led 
the ſtudent to imagine, that the remedial inſtruments of cur 
law were originally contrived in ſo complicated a form, as 
we now preſent them to his view: had 1, for inſtance, intire- 
ly paſſed over the direct and obvious remedies by aſſiſes and 
writs of entry, and only laid before him the modern method 
of proſecuting a writ of ejeQment, 
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CHAPTER THE TICHTEEN TA. 


Or Taz PURSUIT or REMEDIES By ACTION; 
AND, FIRST, or ruf ORIGINAL WRIT. 


AVING, under the head of redr-ſ5 by ſuit in courts, 
pointed out in the preceding pages, in the firſt place, 
the nature and ſeveral ſpecies of courts of juſtice, wherein 
remedies are adminiſtred for all ſorts of private wrongs ; and, 
in the ſecond place, ſhewn to which of theſe courts in parti- 
cular application muſt be made for redreſs, according to the 
diſtinction of injuries, or, in other words, what wrongs are 
cognizable by one court, and what by another; I procecded, 
under the title of injuries cognizable by the courts of common lar, 
to define and explain the ſpecifical remedies by action pro- 
vided for every poſſible degree of wrong or injury; as well 
ſuch remedies as are dormant and out of uſe, as thoſe which 
are in every day's practice, apprehending that the reaſon of 
the one could never be clearly comprehended, without ſome 
acquaintance with the other: and, I am now, in the lalf 
place, to examine the manner in which theſe ſeveral reme- 
dies are purſued and applied, by action in the courts of com- 
mon law; to which I ſhall afterwards ſubjoin a brief accoum 
of the proceedings in courts of equity. 


Is 
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Iv treating of remedies by action at common law, I ſhall 
confine myſelt to the modern method ot practice in our courts 
of judicature. For, though I thought it neccſſary to throw 
cut a ſew obſcrvations on the nature of real actions, however 
at preſent diſuſed, in order to demonſtrate the coherence and 
uniformity of our legal conſtitution, and that there was no 1#- 
jury lo obſtinate and inveterate, but which might in the end 
be eradicated by ſome or other of thoſe remedial writs yet 
it would be too irkſome a taſk to perplex both my readers and 
myſelf with explaining all the rules of proceeding in thete 
obſolete actions; which are frequemly mere poſuive ellablifly- 
ments, the forma ef figura judicit, and conduce verv little to 
illuſtrate the reaſon aud fundamental grounds of the law. 
Wherever I apprehend they may at all conduce to this end, 
I ſhall endeavour to hint at them incidentally. 


Wuar therefore the ſtudent may expect in this and the 


ſucceeding chapters, is an account of the method of procecd- 
ing in and proſecuting a ſuit upon any. of the perſonal writs 
we have before ſpoken cf, in the court of common pleas at 
Vetinnficr ; that being the court originally conſtituted for 
the proſecution of all civil actions. It is true that the courts 
of king's bench and exchequer, in order, without intrenching 
con antient forms, to extend their remedial influence to the 
neceluties of modern times, have now obtained a concurrent 
yuritdiction and cognizance of civil ſuits: but, as cauſes arc 
therein conducted by much the ſame advocates and attorneys, 
and the feveral courts and their judges have an entire 
COMmMmUnicaticn with each cther, the methods and forms 
of proceeding are in all material reſpects the ſame in al 
of them. So that, in giving an abſtra& or hiſtory (a) cf 
the progreſs of a ſuit threugh the court of common pleas, we 


ſhall 


(a) In deducing this hiſtory the ſtu- and attendance on the courts, The 


dent mult not expect authorities to be compiler muſt thereſyre be LL equeatiy 
conttantly cited; as practical know- obliged to rely upen his own obſer vas 
lege 15 not lo much to be learned from tions: wiiich in general he bath been 
ay book: of lau, a; trowm experience ' fiudiuus to avoid, where thule of any 
b. ker 
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ſhall at the ſame time give a general account of the procecd- 
ings of the other two courts ; taking notice however of any 
conſiderable difference in the local practice of each. And 
the ſame abſtract will moreover afford us ſome general idea 
of the conduct of a cauſe in the inferior courts of common 
law, thoſe in cities and boroughs, or in the court-baron, or 
hundred, or county court : all which conform (as near as mey 
be) to the example of the ſuperior tribunals, to which their 
cauſes may probably be, in ſome ſtage or other, removed. 


Tur molt natural and perſpicuous way of conſidering the 
ſubject before us, will be (I apprehend) to purſue it in the 
order and method wherein the proceedings themſelves follow 
cach other; rather than to diſtra& and ſubdivide it by any 
more logical analyſis. The general therefore and orderly 
parts of a ſuit are theſe ; 1. The original writ : 2. The pro- 
ceſs: 3. The pleadings : 4. The iſſue or demurrer : 5. The 
trial: 6. The judgment, and its incidents: 7. The procecd- 


ings in nature of appeals: 8. The execution, 


FirsT, then, of the original, or original writ 5 which is the 
beginning or foundation of the ſuit, When a perſon hath recei- 
ved an injury, and thinks it worth his while to demand a ſat';- 

faction forit, he is to conſider with himſelf, or take advice, what 
redreſs the law has given for that injury; and thereupon is to 


BOoOR HI. 


other might be had. To accompany 
_ and jiluſtrate theſe remarks, ſuch gen- 
tlemen as are deſigned for the profeſſion 
weill find it neceſſary to peruſe the books 
of entrics, antient and modern; which 
are tranſcripts ot proceedings that have 
been had in ſome particular actions. A 
book or two of technical learning will 
allo be found very convenient; from 
which a man of a liberal education 
and tolerable underſtanding may glean 
pre re nata as much as is ſufficient tor 
his purpole. Thele books of prattice, 
a: they are called, are all pretty much 


on a level, in point of compoſition and 
ſolid inftrution; ſo that that which 
bears the lateit edition is uſually the bel.. 
But Gilvert's Liftery and praclice of tht 
court of * is a book of a vet 
different ſtamp: and though (like the 


Teſt of his poſthumous works) it has 


luffered molt groſ-ly by ignorant o: 
careleſs tranſeribers, yet it has trace! 
ou: the reaſon of many parts of ov 
modern practice, from the feocal inf. 
tutioas and the primitive eor{truction 
of our court, in a mult clear aud . 
genious manner, 


make 
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make application or ſuit to the crown, the ſountain of all juſ- 
tice, for that particular ſpecific remedy which he is determin- 
ed or adviſed to purſue. As, for money due on bond, an ac- 
tion of debt; for goods detained without force, an action of 
detinue or trover 3 or, if taken with force, an action of freſ- 
aſs vi et armis; or, to try the title of lands, a writ of entry 
or action of treſpaſs in cement; or, for any conſequential 
15jury received, a ſpecial action on the caſe, To this end he 
is to ſue out, or purchaſe by paying the ſtated fees, an original 
or original writ, from the court of chancery, which is the 

o Hina fuRitiae, the ſhop or mint of juſtice, wherein all the 
king's writs are framed: It is a mandatory letter from the 
king in parchment, ſealed with his great feat (t), and direct- 
ed to the ſheriff of the county wherein the injury is committed 
or ſuppoſed ſo to be, requiring him to command the wrong- 
gocr or party accuſed, either to do juſtice to the complainant, 
or elſe to appear in court, and anſwer the accuſation again? 
| him. Whatever. the ſheriff does in purſuance of this writ, 
he muſt return or certify to the court of common pleas, toge- 
ther with the writ itſelf; which is the foundation of the juriſ- 
diction of that court, being the king's warrant for the judges 
to proceed to the determination of the cauſe, For it was a 
maxim introduced by the Normans, that there ſhould be no 
proceedings in common pleas before the king's juſtices with- 
out his original writz becauſe they held it unfit that thoſe 
juſtices, being only the ſubſtitutes of the crown, ſhould take 
cognizance cf any thing but what was thus expreſsly referred 
to their judgment (c). However, in ſmall actions, below 
the value of forty ſhillings, which are brought in the court- 
baron or county court, no royal writ is neceſſary : but the 
foundaticn of ſuch ſuits continues to be (as in the times of the 
Saxons) not by original writ, but by plaint (d); that is, by 
a private memorial tendered in open court to the judge, where» 
in the party injured ſets forth his cauſe of action: and the 
i:2ge is bound of common right to adminitter juſtice therein, 
Hh ut any ſpecial mandate from the king. Now indeed even 


(b) Finch; L. 237, 2) Mirr. e. 2. $. 3. 
e) Flet, d. 2. c. 34, 
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the royal writs are held to be demandable of common right, 
on paying the uſual fees: for any delay in the granting them, 
or ſetting an unuſual or exorbitant price upon them, would be 
a breach of magna carta, c. 29. ** nulli vendemus, nulli nega- 
& bimus, aut differemus juſtitiam vel reftum.” 


Ox GIN Al writs are either optional or peremptory ; or, in 
the language of our law, they are either a praecipe, or a f 
te fecerit ſecurum (e). The praecipe is in the alternative, com- 
manding the defendant to do the thing required, or ſhew the 
reaſon wherefore he hath not done it (f). The uſe of this 
writ is where ſomething certain is demanded by the plaintiff, 
which is in the power of the defendant himſelf to perform; 
as, to reſtore the poſſeſſion of land, to pay a certain liquid- 
ed debt, to perform a ſpecific covenant, to render an account, 
and the like: in all which caſes the writ is drawn up in the 
form of a praecipe or command, ts do thus or ſhew cauſe to 
the contrary ; giving the defendant his choice, to redreſs the 
injury or ſtand the ſuit. The ather* ſpecies of original wii. 
is called af fecerit te ſecurum, from the words of the writ; 
which direQs the ſheriff to cauſe the defendant to appear in 
court, without any option given him, provided the plaintif 
gives the ſheriff ſecurity effectually to proſecute his claim (gj 
This writ is in uſe, where nothing is ſpecifically demanded, 
but only a ſatisfaction in general; to obtain which and mini- 
ſter complete redreſs, the intervention of ſome judicature is 
neceſſary. Such are writs of treſpaſs, or on the caſe, where- 
in no debt or other ſpecific thing is ſued for in certain, bu 
only damages to be aſſeſſed by a jury. For this end the de- 
fendant is immediately called upon to appear in court, pro- 
vided the plaintiff gives good ſecurity of proſecuting his claim 
Both ſpecies of writs are feſſe d, or witneſſed, in the king 
own name; * witneſs ourſelf at Weſtminſter,” or wherevs 
© the chancery may be held. 28 


„ enemy 
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Tux ſecurity here ſpoken of, to be given by the plaintiff 
for proſecuting his claim, is common to both writs, though 
it gives denomination only to the latter. The whole of it is 
at preſent become a mere matter of form; and John Doe and 
Richard Roe are always returned as the ſtanding pledges for 
this purpoſe. The antient uſe of them was to anſwer for the 
plaintiff; who in caſe he brought an action without cauſe, or 
tailed in the protecution of it when brought, was liable to an 
amercement from the crown for raiſing a falſe accuſation ; 
and ſo the form of the judgment ſtill is (h). In like manner 
as by the Gothic conſtitutions no perſon was permitted to lay 
a complaint againſt another, © niſi ſub ſcriptura aut ſpecificatis 
« gne trium teſtium, quod attiinem vellet perſequi (i):“ and, 
as by the laws of Sancho I. king of Portugal, damages were 


given againſt a plaintiff who proſecuted a groundleſs action (k). 


Tur day, on which the defendant is ordered to appear in 
court, and on which the ſheriff is to bring in the writ and re- 
port how far he has obeyed it, is called the return of the writ z 
it being then returned by him to the king's juſtices at Weſft- 
minſter. And it is always made returnable at the diſtance of 
at lcaſt fifteen days from the date or fee, that the defendant 
may have time to come up to Weſtminſter, even from the 
moſt remote parts of the kingdom; and upon fome day in one 


of the four terms, in which the court fits for the diſpatch of 
buſineſs. | 


THESE terms are ſuppoſed by Mr. Selden (I) to have been 
inſtituted by William the conqueror : but fir Henry Spelman 
hath clearly and learnedly ſhewn, that they were gradually 
formed from the cancnical conſtitutions of the church ; being 
indeed no other than thoſe leiſure ſeaſons of the year, which 
were not occupied by the great feſtivals or fails, or which were 
not liable to the general avocations of rural buſineſs. Through- 


(*) Finch. I. 189 262. (%) Mod, Un, Hic xxil. gg. 
('; Sdernh, 4e jure Cr. J 3. 6. 7. (1) Jan. Arg l. 2. C9. 
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out all chriſtendom, in very early times,, the whole year was 
one continual term for hearing and deciding cauſes. For the 
chriſtian magiſtrates, to diſtinguiſh themſelves from the hea- 
thens, who were extremely ſuperſtitious in the obſervation of 
their dies faſti et nefaſti, went into a contrary extreme, and 
adminiſtred juſtice upon all days alike. Till at length the 
church interpoſed, and exempted certain holy ſeaſons from be- 
ing profaned by the tumult of forenſic litigations. As, parti- 
cularly, the time of advent and chriſtmas, which gave riſe 
to the winter vacation; the time of lent and eaſter, which 

created that in the ring; the time of pentecoſt, which pro- 
duced the third; and the long vacation, between midſummer 
and michaelmas, which was allowed for the hay time and 
barveſt. All ſur:davs alſo, and ſome peculiar feſtivals, as the 
days of the purification, aſcenſion, and ſome others, were 
included in the ſame prohibition; which was eſtabliſhed by a 
canon of the church, A. D. 517. and was fortified by an im- 
perial conſtitution of the younger Theodoſius, comprized in 
the 'Theodoſian code (m). 


AFTERWARDS, when cur own legal conſtitution came 
to be ſettled, the commencement and duration of the las 
terms were appointed with an eye to thoſe canonical prohiviti- 
ons; and it was ordered by the laws of king Edward the con- 
feſſor (n), that from advent to the octave of the epiphayr, 
from ſeptuageſima to the octave of eaſter, from the aſcenſion 
to the octave of pentecoſt, and from three in the afternoon ot 
all ſaturdays till monday morning, the peace of God and c 
holy church ſhall be kept throughout all the kingdom, Arc 
ſo extravagant was afterwards the regard that was paid to. 
theſe holy times, that though the author of the murrar 
(o) mentions only one vacation of any conſiderable length, 
containing the months of Auguſt and September, yet Brit 
ton is expreſs (p), that in the reign of king Edward the fir! 
no ſecular plea could be held, nor any man ſworn on d 

(m) Syelman of the terms. (o) c. 3.8. 8, 


(n) c. 3. De temporiouset dicbus facis, (Pp) 8. 53. 
evarge- 
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evangeliſts (q), in the times of advent, lent, pentecoſt, harveſt 
and vintage, the days of the great litanies, and all folemn 
ſeſtixals. But he adds, that the biſhops and prelates did ne- 
vertheleſs grant diſpenſations, (of which many are preſerved 
in Rymer's foedera of the time of King Henry the third) that 
aſſiles and juries might be taken in ſome of theſe holy ſeaſons 
upon reaſonable occaſions, And ſoon afterwards a general diſ- 
penſation was eſtabliſhed in parliament, by ſtatute Weſtm. 1. 
+ Edw. I. c. 51. which declares, that“ foraſmuch as it is 
« great charity to do right unto all men at a!l times when need 
e ſhall be, by the aſſent of all the prelates it was provided, 
« that aſſiſes of novel difſcifin, mort d' anceſlor and darrein 
« 4reſentment ſhould be taken in advent, ſeptuageſima, and 
« lent, even as well as inqueſts may be taken; and that at the 
« ſpecial requeſt of the king to the biſhops.” "The portions 
ef time, that were not included within theſe prohibited ſeaſons, 
fell ratwrally into a fourfoid diviſion 3 and, from ſome feſtival 
or ſaint's day that immediately preceded their commencement, 
were denominated the terms of St Hilary, of Eaſter, of the 
holy Trinity, and of St Michael: which terms have been 
ſince regulated and abbreviated by ſeveral adds of parliament ; 
-articulardly Trinity term by ſtatute 32 Hen. VIII. c. 2. and 
lichaelmas term by ſtature 16 Car. I. c. 6. and again by 
ſ.aute 2.4 Geo. II. c. 48. 


Turar are in each of theſe terms ſtated days called days 
in bark, dies in banco; that is, days of appearance in the court 
of common pleas, called uſually bancrm, or commune f uncum, 
to diſtinguiſu it from bancum regis or the court of King's 
bench, They are generally at the diſtance of about « 
week from each other, and regulated by ſome feſtival of 
the church. On ſome ane of theſe days in bank all origl- 
nal writs muſt be made returnable; and therefore they are 
generally called the returns of that term; whercof every 
term has more or leſs, ſaid by the mirror (r) to have been ori- 
ginally fixed by king Alfred, but certainly ſettled as early as 
whe ſtatute of 51 Henry HI, ſt. 2. But though many of the 


(J] See pag. 3 (r) e. 3. $. 108. 
83 return 
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return days are fixed upon ſundays, yet the court never ſits to 
receive theſe returns till the monday after (s) : and therefore 
no proceedings can be had, or judgment can be given, or ſup- 
poſed to be given, on the ſunday (t). 


T Rx firſt return in eyery term is, properly ſpeaking, the 
firſt day in that term; as, for inſtance, the octave of 8. 
Hilary, or the eighth day incluſive after the feaſt of that ſaint; 
which falling on the thirteenth of January, the octave there- 
fore or firſt day of Hilary term is the twentieth of January, 
And thereon the courts fits to take efſojigns, or excuſes fer 
ſuch as do not appear according to the ſummons of the writ: 
wherefore this is uſually called the efſoign day of the term. 
But the perſon ſummoned: has three days of grace, beyond 
the return of the writ, in which to make his appearance; 
and if he appears on the fourth day incluſive, the gyarts d- 
poſt, it is ſuſſicient. For our ſturdy anceſtors held it beneath 


the condition of a freeman to be obliged to appear, or to do 


any other aA, at the preciſe time appointed or required. The 
feodal law therefore always allowed three diſtinct days of cita- 
tion, before the defendant was adjudged contumacious ir 
not appearing (u): preſerving in this reſpect the German 
cuſtom, of which Tacitus thus ſpeaks (w), “ illud ex liber- 
&* tate vitium, quod non ſimul nec juſſi conveniunt; ſed et alter 
& of tertius dies cundlatione coeuntium abſumitur.” And 1 
ſimilar indulgence prevailed in the Gothic conſtitution: © i 
« enim nimiae libertatis indicium, conceſſa taties impunitas nin 
& parendi; nec enim trinis judicii conſeſſibus poenam perdilae 
cc cauſae contumax meruit (x).“ Therefore, at the beginning 
of each term. the court does not fit for diſpatch of bufines 
till the fourtb day, as in Hilary term on the twenty third of 
January; and in Trinity term, by ſtatute 32 Hen. VIII. c. 
21. not till the ſixth day; which is therefore uſually called ail 
ſet down in the almanacs as the firſt day of the term. 


(e) Regiſtr. 19. Salk. 627. 6 Mod, Prec. 1766. 
2409. (u) Feud. J. 2. f. 22. 
t) 1 Jon. 186. Swann & Broome. (w) De mor, Germ. c. 11. 
R R. Mich, 5 Gee, III. et in Dom, (x) Stiergh, de jure Geth. J. 1.46 


3 
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CHAPTER THE NINETEENTY, 


Or PROCESS, 


IE next ftep for carrying on the ſuit, after ſuing out 
the original, 1s called the proceſs; being the-means of 
compelling the defendant to appear in court. This is ſome- 
times called original proceſs, being founded upon the original 
writ; and alſo to diſtinguiſh it from meſne or intermediate 
proceſs, which iſſues, pending the ſuit, upon ſome collateral 
interlocutory matter; as to ſummon juries, witneſſes, and 
the like (a). Adeſne proceſs is alſo ſometimes put in contra- 
diſtinction to final procels, or proceſs of execution; and then 
ir ſignifies all ſuch proceſs as intervenes between the beginning 
aud end of a ſuit, 


Bur proceſs, as we are now to conſider it, is the method 
taken by the law to compel a compliance with the original writ, 
of which the primary ſtep is by giving the party notice to obey 
it, This notice is given upon all real praecipes, and alſoupon all 
perſonal writs for injuries not againſt the peace, by Jummons ; ; 
which 1s a warning to appear in court at the return of the ori- 
ginal writ, given to the defendant by two of the ſheriff's meſ- 
ſengers called ſummonert, either in perſon or left at his houſe or 
land (b): in like manner as inthe civil law the ficſt proceſs is by 
perſonal citation, in jus vacando (c). This war rning on the landi is 


Finch. L. 436. Ff. 2.4: t. 
8 101% m wk | (c) H. l | EY 
84 Stven, 
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given, in real actions, by erecting a white ſtick or wand on 
the defendant's grounds (d); (which ſtick or wand among the 
northern nations is called the baculus nunciatorius) (e) and by 
ſtatute 31 Eliz. c. 3. the notice muſt alſo be proclaimed © 
ſome ſunday before the door of the pariſh church. 


Ix the defendant diſobeys this verbal monition, the next 
proceſs is by writ of attachment, or pone, ſo called from the 
words of the writ (f), ** pore per vadium et ſalvos plegies, put 
te by gage and ſafe pledges A. B. the defendant, &c.“ Thi: 
is a writ, not iſſuing out of chancery, but out of the court 
of common pleas, being grounded on the non-appearance of 
the defendant at the return of the original writ; and thereby 
the ſherift is commanded to attach him, by taking gage, that 
is, certain of his gocds, which he ſhall forfeit if he doth not 
appear (g); or by making him find fafe pledges or ſureties, 
who ſhall be amerced in caſe of his non-appearance (h). Thi 
is alſo the ficſt and immediate proceſs, without any previous 
ſummons, upon actions of treſpaſs vi et armis, or for other 
injuries, which though not forcible are yet treſpaſſes again 
the peace, as deceit and canſpiracy (i) ; where the violence of 
the wrong requires a more ſpeedy remedy, ang therefore the 
original writ commands the defendant to be at once attached, 
without any precedent warning (K). 


Ir, after attachment, the defendant neglects to appear, 
he not only forfeits this ſecurity, but is moreover to be 
farther compelled by writ of diſtringat (), or diſtreſi, is- 
finite; which is a ſubſequent proceſs iſſuing from the court 
of common pleas, commanding the ſheriff to diſtrein the 
defendant from time to time, and continually afterwards, 
by taking his goods and the profits of his lands, which 
he forfeits to the king if he doth not appear (m). 1a 


(d) Dalt. of ſher. c. 31. (i) Finch. L. 30g. 382. 
e) Stiernh. de jure Sucon. I. 1. . 6. (k]) Append, No. II. C. 1. 

q Append. No. III. C. . (1) Append. No. III. §. 2. 
g) Finch. L. 345. (m] Finch. L. 35%. 

(b) Dalt, her. c. 3 7. 8 


b 
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ne manner as by the civil law, if the defendant abſconds, ſo 
that the citation is of no effect, “ mittitur adverſarius in 
6 poſſeſſionem bonorum ejus (n).“ 


Axp here by the common, as well as the civil, law the 
proceſs ended in caſe of injuries without force: the defens 
vant, if he had any ſubſtance, being gradually ſtripped of it 
all by repeated diſtreſſes, till he rendered obedience to the 


king's writ 3 and, if he had no ſubſtance, the law held him 


incapable of making ſatisfaction, and therefore looked upon 
all farther proceſs as nugatory, And beſides, upon feodal prin- 
ciples, the perſon of a feudatory was not liable to be attach- 
ed for injuries merely civil, leſt thereby his lord ſhould be 
deprived of his perſonal ſervic-s, But, in caſes of injury ac- 
companied with force, the law, to puniſh the breach of the 


peace, and prevent its diſturbance for the future, provided 
alſo a proceſs againſt the defendant's perſon, in caſe he neglect- 


ed to appear upon the former proceſs of attachment, or had 


no ſubſtance whereby to be attached; ſubjecting his body to 


impriſonment by the writ of capias ad reſpandendum (o). 
But this immunity of the defendant's perſon, in cafe of peace- 
able though fraudulent injuries, producing great contempt 
of the law in indigent wrongdoers, a capiat was alſo allowed, 
ꝛo arreſt the perſon, in actions of account, though no breach 

of the peace be ſuggeſted, by the ſtatutes of Marlbridge, 52 
Hen. III. c. 23. and Weſtm. 2. 13 Edw. I. c. 11. in actions 
of debt and detinue, by ſtatute 25 Edw. III. c. 17. and in all 
actions on the caſe, by ſtatute 19 Hen. VII. c. g. Before which 


Jaſt ſtatute a practice had been introduced of commencing the 


ſuit by bringing an original writ of treipaſs guare clauſum fre- 
git, for breaking the plaintiff's cloſe, vi et armis; which by 
| the old common law ſubjected the defendant's perſon to be 

arreſted by writ of capras: and then afterwards, by conni- 
rance of the court, the plaintiff might procecd to proſe- 

cute for any other leſs forcible injury. This practice 
(ihrough cuſtom rather than neceſſity, and for ſaving ſome trou- 
dle and expenſe, in ſuing out a ſpecial original adapted to the 


(a) 7, 2. 4. 19. (o) 3 Rep. 12. 
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particular injury) ſtill continues in almoſt all caſes, except in 
actions of debt; though naw, by virtue of the ſtatutes above 
cited and others, a capias might be had upon almoſt even 
ſpecies of complaint, | 


Ix therefore the defendant being ſummoned or attached 
makes default, and negleQs to appear; or if the ſheriff return; 
a nibil, or that the detendant hath nothing whereby he may 
be ſummoned, attached, or diſtreined; the capias now uſually 
iſſues (p), being a writ commanding the ſheriff to take the 
body of the detendant if he may be tound in his bailiwick or 
county, and him ſafely to keep, ſo that he may have him in 
court on the day of the return, to anſwer tp the plaintiff of ; 
plea of debt, or treſpaſs, &c, as the caſe may be. This 
writ, and all others ſubſequent to the original writ, not iſſuing 
out of chancery byt from the courtinto which the original waz 
returnable, and being grounded on what has paſſed in that 
court in conſequence of the ſhcriff's re:urn, are called judicich 
not original, writs; they iſſue under the private ſeal of thx 
court, and not under the great ſeal of England; and are teſte d, 
not in the king's name, but in that of the chief juſtice only. 
And theſe ſcveral writs being grounded on the ſheriff's return, 
muſt reſpeQively bear date the ſame day on which the urg 
immediately preceding was returnable, | 


Tunis is the regular and orderly method of proceſs. Bat 
it is now utual in practice, to ſue put the capiias in the fut 
inſtance, upon a ſuppoſed return of the ſheriff ; eſpecially 
if it be ſuſpected that the defendant, upon notice of the ac- 
tion, will abſcond: and afterwards a fictitious original 13 
drawn up, with a proper return thereupon, in order to give 
the proceedings a colour of regularity, When this capia; 
15 delivered to the ſheriff, he by his under- ſheriff grants 4 
warrant to his inferior officers, or hailiffs, to execute it on 
the defendant. And, if the ſheriff of Oxfordſhire (in which 
county the injury is ſuppoſed to be committed and the action 
is laid) cannot find the defendant in his juriſdiction, he 


( Append, No. III. §. 2. 


returm 
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returns that he is not found, non eff inventus, in his bailiwick: 
whereupon another writ iſſues, called a feſtatum capias (q), 
directed to the ſheriff of the county where the defendant is 
ſuppoſed to reſide, as of Berkſhire, reciting the former writ, 
and that it is teſtified, teſtatum eſt, that the defendant lurks or 
wanders in bs bailiwick, wherefore he is commanded to take 
him, as in the former capias. But here alſo, when the action 
is brought in one county and the defendant lives in another, 


it is uſual, for ſaving trouble, time, and expenſe, to make 


out a teſlatum capias at the firſt ; ſuppoſing not only an origi- 


nal, but alſo a former capias, to have been granted, which in. 


fact never was. And this fiction, being beneficial to all par- 


tics, is readily acquieſced in, and is now become the ſettled 
practice; being one among many inſtances to illuſtrate that 
maxim of law, that iz fidtioze juris conſiſtit aequitas, 


ByT where a deſendant abſconds, and the plaintiff would 
proceed to an outlawry againſt him, an original writ muſt 
then be ſued out regularly, and after that a capias. And if 
the ſheriff cannot find the defendant upon the firſt writ of 
tapias, and returns a nen eſt inventus, there iſſues out an alias 
writ, and after that a pluries, to the ſame effect as the for- 
mer (t): only after theſe words“ we command you,” this 
clauſe is inſerted, “ as we have formerly,” or, „ as we have 
* often, commanded you; ficut alias,” or, © ſicut pluries, 
« $raecepimus.” And, it a non eft inventus is returned upon 
all of them, then a writ of exigent or exigi facias may be ſued 
out (s), which requires the ſheriff to cauſe the defendant ta 
be proclaimed, required, or exacted, in five county court, 
ſucceſſively, to render himſelf; and, if he does, then to take 
him, as in a capias : but if he does not appear, and is return- 
cd quinto exactus, he ſhall then be outlawed by the coroners 
of the county. Alſo by ſtatutes 6 Hen. VIII. c. 4. and 31 
Eliz. c. 3. whether the defendant dwells within the ſame or 
another county than that wherein the exigent is ſued out, a uri 
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of proclamation (t) ſhall iſſue out at the fame time with the . 
exigent, commanding the ſheriff of the county, wherein the 
defendant dwells, to make three proclamations thereof in 
places the moſt notorious, and moſt likely to come to hi; 
knowlege, a month before the cutiawry ſhall take Place, 
duch out/awry is putting a man out of the protection of the 


law, fo that he is incapable to bring any action for redreſs ef 


injuries; and it is alſo attended with a forfeiture of all one; 
goods and chaitels to the king. And therefore, till ſome 
time after the conqueſt, no man could be outlawed but for 
fclony ; but in Bracon's time, and ſomewhat carlier, proce; 
of outlawry was ordained to lie in all actions for treſpaſſe; 
di et armis (u). And fince, by a variety of ſtatutes (the ſam 
which allow the writ of capias before- mentioned) procels of 
outlawry doth lie in divers actions that are merely civil; pro- 
vided they be commenced by original and not by bill (w. 
If after outlawry the defendant appears publicly, he mas be 
arreſted by a writ of capias utlagatum (x), and committed ti 
the outlawry be reverſed. Which reverſal may be had by 


the defendant's appearing perſonally in court (and in the king 


bench without any perſonal appearance, ſo that he appezr, 
by attorney, according to ſtatute 4 & 5 W. & M. c. 18.) and 
any plauſible cauie, however flight, will in general be ſufi- 
cient to reverſe it, it being conſidered only as a proceſs to 
compel an appearance. But then the defendant mult pay full 
coſts, and put the plaintiff in the ſame condition, as it hehad 
appeared before the writ of exigi facias was awarded. 


SUCH is the firſt proceſs in the court of common fleas. In 
the king's bench they may alio (and frequently do) proceed in 
certain cauſes, particularly in actions of ejectment and 
treſpaſs, by original writ, with attachment and capias there- 
on (y); returnable, not at Weſtminſter, where the com- 
mon pleas are now fixed in conſequence of magua cart, 
but © ubicungue fuerimus in Anglia,” whereſoever the king 


(t) Append. No. III. §. 2, (x) Append. No. HI. F. 2. 
(u) Co. L.itt. 125, (y) {6:d. No. II. 8. 1. 

w) 1 Sid. 159. | | | 
; ſhall 


Ltd 
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all then be in England; the king's bench being removeable 


into any part of England at the pleaſure and diſcretion of the 
crown. But the more uſual method of proceeding therein 

. * 5 * — . 1 — 
is without any original, but by a peculiar ſpecies of proceſs 


entitled a bill of Middleſex ; and therefore ſo entitled, becauſe 


the court now fits in that county; for if it fate in Kent, it 
u culd then be a hill of Rent. Fer though, as the juſtices of 


this court have, by its fundamental conſtitution, power, to 


determine all offences and treſpaſſes, by the common law and 


cuſtom of the realm (2), it needed no original writ from the 


crown to give it cognizance of any miſdemeſnor in the county 
wherein it reſides; yet as, by this court's coming inte any 
county, it immediately ſuperſeded the ordinary adminiſtration 
of jultice by the general commiſſions of exre and of oper and 
{-rminer (a), a procets of its own became neceſſary, within 
ihe county where it fate, to bring in ſuch perions as were ac- 


cuſed of committing any forcible injury. The bill of Mid- 


alclex (b) is a kind of capiar, directed to the ſheriff of that 
county, and commanding him to take the defendant, and 
have him before cur lord the king at Weſtminſter on a dav 
prefixed, to anſwer to the plaintiff of a plea of treſpaſs. For 
this accuſation of treſpals it is, that gives the court of king's 
bench juriſdiction in other civil cauſes, as was formerly ob- 
jerved;z ſince, when once the defendant is taken into cuſtody 
of the marſhall, or priion-xceper ot this court, for the ſup- 
poſed treſpaſs, he, being then a priſoner of this court, may 
kere be proſecuted ter any other ſpecies of injury. Yet, in 
order to found this juriſdiction, it is not neceſſary that the 
defendant be actually the marſhall's priſoner; ſor, as ſoon as 
he appears, or puts in bail, to the proceſs, he is deemed by 
o doing to be in ſuch cuſtody of the marſhall, as will give 
the court a juriſdiction to procced (c). And, upon theſe 
accounts, in the bill or proceſs a complaint of treſpaſs is al- 
ways ſuggeſted, whatever elſe may be the rea} cauſe of/ action. 
This bill of Middleſex muſt be ferved on the defendant 
by the ſheriff, if he finds him in that county : but, if he 


1 (7) Bro. Ar. t. ger & determiner, Int. 27. 
; <Y-- : (b) Append. No III S. 3. 
(2) Bro, Air. 7, juriſdictien. 66. 3 (c) 4 lad. 8 15 
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286 PRIVATE Book II[ 
returns © non ef} invertus,” then there iſſues out a writ of 
latitat (d), to the ſheriff of another county, as Berks; which 
is ſimilar to the feſſatum capias in the common pleas, and re- 
cites the bill of Middleſex and the proceedings thereon, and 

that it is teſtified that the defendant ** Jatitat et diſcurrit” lurks 
and wanders about in Berks; and therefore commands the 
ſheriff to take him, and have his body in court on the day of 
the return. But, as in the common pleas the z-/latum capins 
may be ſued out upon only a ſuppoſed, and not an actual, pre- 
ceding capias ; ſo in the King's bench a Jatitat is aſeally ſued 
out upon only a ſuppoſed, and not an actual, bill of Middle 
ſex. So that, in fact, a /atitat may be called the firſt proceß 
in the court of king's bench, as the feſtatam capias is in the 
common pleas. Yet, as in the common pleas, if the defen- 
gant lives in the county wherein the action is laid, a common 
capias ſuffices; fo in the king's bench likewiſe, if he lives in 


Middleſex, the proceſs muſt {till be by bi/l of Middleſex only, 


Ix the exchequer, the firſt proceſs is by writ of que minus, 
in order to give the court a juriſdiction over pleas between 
party and party. In which writ (e) the plaintiff is alleged to 
be the king's farmer, or debtor, and that the defendant hath 
done him the injury complained of, quo minus ſufficiens exiſti, 
by which he is the leſs able, to pay the king his rent, or debt. 
And upon this the defendant may be A; as upon A capias 
from the common pleas. 


Thus differently do the three courts ſct out at firſt, in the 
commencement of a ſuit; for which the reaſon is obvious: 
ſince by this means the two courts of king's bench and exche- 
quer entitle themſelves to hold plea in ſubjects cauſes, which 
by the original conſtitution of Weſtminſter-hall they were 
not empowered to do. Afterwards, when the cauſe is once 
drawn into the reſpective courts, the method of purkung & It 1s 
pretty much the ſame in all of them. 


(d) Append. No, III. $. 3. | (e) Ibid. C. 4. 
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Ir the ſheriff has found the defendant upon any of the 


former writs, the capias, latitat, Sc. he was antiently obli- 
ged to take him into cuſtody, in order to produce him in court 
upon the return, however ſmall and minute the cauſe of action 
might be. For, not having obeyed the original ſummons, he 
had ſhewn a conternpt of the court, and was no longer to be 
truſted at large. But when the ſummons tell into diſuſe, and 
the capias became in fact the firſt procels, 1t was thought 
hard to impriſon a man for a contempt which was only ſup- 

oſed: and therefore in common caſes by the gradual indul- 
gence of the courts (at length authorized by ſtatute 12 Geo. 
I. c. 29. which was amended by ſtatute 5 Geo. II. c. 27. and 
made perpetual by ſtatute 21 Geo. II. c. 3.) the ſheriff or his 
officer can now only perſonally ſerve the defendant with a copy 
of the writ or proceſs, and with notice in writing to appear 
by his attorney in court to defend this action; which in effect 
reduces it to a mere ſummons, And if the defendant thinks 
proper to appear upon this notice, his appearance is recorded, 
and he puts in ſureties for his future attendance and obedi- 
ence ; which ſureties are called common bail, being the ſame 
two imaginary perſons that were pledges for the plaintiff's 


proſecution, John Doe and Richard Roe. Or, if the defen- 


dant does not appear upon the return of the writ, or within 
four (or, in ſome cafes, eight) days after, the plaintiff may 
enter an appearance for him, as if he had really appeared; 


and may file common bail in the defendant's name, and pro- 
cecd thereupon as if the defendant had done it himſelf. 


Bur if the plaintiff will make affidavit, or aſſert upon 
oath, that the cauſe of action amounts to ten pounds or ur- 
wards, then in order to arreſt the defendant, and make 
him put in ſubſtantial ſureties for his appearance, called 
ſpecial bail, it is required by ſtatute 13 Car. II. ſt. 2. c. 2. 
that the true cauſe of action ſhould be expreſſed in the 


body of the writ or proceſs. This ſtatute (without any 


ſuch intention in the makers) had like to have ouſted the 
king's bench of all its juriſdiction over civil injuries without 
| | | force; 
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force: for, as the bill of Middleſex was framed only 
actions of treſpaſs, a defendant could not be arreſted and held 
to bail thereupon for breaches of civil contracts. But to re- 
medy this inconvenience, the officers of the king's bench de- 
vited a method of adding what is called a clauſe of oc elan 
to the uſual complaint of treſpaſs; the bill of Middleſex com- 
manding the defendant to be brought in to anſwer the plainif 
of a plea of treſpaſs, and alſo to a bill of debt (f): the com- 
plaint of treſpaſs giving cognizance to the court, and that of 
debt authorizing the arreſt, In return for which, lord chief 
zuſtice North a few years afterwards, in order to fave the 
tuitors of his court the trouble and expenſe of ſuing out lpecia] 
originals, directed that in the common pleas, beſides the ulual 
complaint of breaking the plaintiff's cloſe, a clauſe of ac etian 
might be alſo added to the writ of capjas, containing the true 
cauſe of action; as, © that the ſaid Charles the defendant 
* may aniwer to the plaintiff of a plea of treſpaſs in breaking 
* his cloſe: and alſo, ac etiam, may anfwer him, according 
« to the cuſtom of the court, in a certain plea of treſpaſs upon 
ce the caſe, upon promiſes, to the value of twenty pounds, 
Se (g).“ The ſum ſworn to by the plaintiff is marked 
upon the back of the writ; and the ſheriff, or his officer 
the bailiff, is then obliged actually to arreſt or take into cuſto- 
dy the body of the defendant, and, having ſo done, to te- 
turn the writ with a cepi corpus endorſed thereon, 


AN arreſt muſt be by corporal ſeiſing or touching the de- 
fendant's body; aſter which the bailiff may juſtify breaking 
open the houſe in which he is, to take him: otherwiſe 
he has no ſuch power; but muſt watch his opportunity to 
arreſt him. For every man's houſe is looted upon by 
the law to be his caſtle of defence and aß um, wherein 
he ſhould ſuffer no violence. Which principle is carried 
ſo far in the civil law, that for the moſt part not ſo much 
as a common citation or ſummons, much leſs an arreſt, can 
be executed upon a man within his own walls (hk). Peers of 


U Append. No. III. 8 3. North's life of lord Cn 99. : 
le) Lilly pratt. Reg. . = eien. (b) Ff. 2. 4. 18621, the 


Y 
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the realm, members of parliament, and corporations, are 
privileged from arreſts; and of courſe from outlawries (i). 
And againſt them the proceſs to inforce an appearance muſt 
be by ſummons and diſtreſs infinite, inſtead of a capias. Alſo 
clerks, attorneys, and all other perſons attending the courts 
ot juſtice (for attorneys, being officers of the court, are al- 
SS ws ſuppoſed to be there attending) are not liable to be arreſt- 
= cd by the ordinary proceſs of the court, but muſt be ſued by 
bill (called uſualiy a Bill of privilege) as being perſonally pre- 
ſept in court (k). Clergymen performing divine ſervice, and 
not merely ſtaying in the church with a iraudulent deſign, are 
for the time privileged from arreſts, by ſtatute 50 Edw. III. 
c. 5. ard 1 Ric, II. c. 16. as likewiſe members of convoca- 
non actually attending thereon, by ſtatute 8 Hen. VI. c. 1. 
Suitors, witneſſes, and other perſons, neceilarity attending 
any courts of record upon buſineſs, are not to be arreſted 
during cheir actual attendance, which includes their neceſſary 
coming and returning. And no arreſt can be made in the 
king's preſence, nor within the verge of his royal palace, 
nor in any place where the king's juſtices are actually ſitting. 
The king hath moreover a ſpecial prerogative, (which in- 
decd is very ſeldom exerted) () that he may by his writ of 
{r51cfion privilege a defendant from all perſonal, and many 
l, ſuits for one year at a time, ard no longer; in reſpect 
W 0 his being engaged in his ſervice out of the realm (m). 
And the king alſo by the common law might take his cre- 
Citor into his protection, ſo that no one might ſue or arreſt 
Lim till the king's debt were paid (n): but by the ſtatute 
25 Fdw. III. ſt. 5. c. 19. notwithſtanding ſuch protection, 
another creditor may proceed to judgment againſt him, with a 


(i) Wbitelock of parl. 206, 207. „ ployed on her ſervice, that was ſub- 
(K) Bro. Abr. t. bille. 29. 12 Mod. je& to other mens actions; left ſhe 
163 « might be thought to delay juſlice.“ 
0) Sir Edward Coke informs ue, (1 But king William, in 1692, granted 
Iſt. 131.) that herein “ he could ſaiy one to lord Cutts, to protect him from 
* nothing of his own experience; for being outlawed by his taylor: (3 Lev. 
* albeit queen Elizabeth maintained 332.) Which is the laſt that appears up- 
* many Watt, yet ſhe granted few or on cur books, 
n ptotections; and her reaſon Was, m) Finch. L 454. 3 Lev. 332. 
chat he was no fit fubject to be era- (a) F. N. B. 28. Co. Liu. 131, 


10 
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ſtay of execution, till the king's debt be paid; unleſs ſuch 
creditor will undertake for the king's debt, and then he ſhall 

have execution for both. And, laſtly, by ſtatute 29 Car. Il. 
c. 7. no arreſt can be made, nor proceſs ſerved upon a ſunday, 
except for treaſon, fclony, or breach of the peace. 


WHEN the defendant is regularly arreſted, he muſt either 
go to priſon, for ſafe cuſtody ; or put in ſpecial bail to the 
ſheriff. For, the intent of the arreſt being only to compe| 
an appearance in court at the return of the writ, that purpoſe 


is equally anſwered, whether the ſheriff detains his perſen, 


or takes ſufficient ſecurity for his appearance, called bail (from 
the French word, baitler, to deliver) becauſe the defendant 
is bailed, or delivered, to his fureties, upon their giving fe- 
curity for his appearance; and is ſuppoſed to continue in their 
friendly cuſtody inſtead of going to gaol. The method cf 
putting in bail to the ſheriff is by entering into a bond c 
obligation, with one or more ſureties (not fictitious perſors, 
as in the former caſe of common bail, but real, ſubſtantia, 
reſponſible bondſmen) to inſure the defendant's appearance 
at the return of the writ; which obligation is called the bu 
bond (o). The ſheriff, if he pleaſes, may let the defendyi 
go without any ſureties; but that is at his own peril; ſo, 
after once taking him, the ſheriff is bound to keep him (at- 
ly, ſo as to be forthcoming in court; otherwiſe an action li, 
againſt him for an eſcape. But, on the other hand, he is c 
liged, by ſtatute 23 Hen. VI. c. 10. to take (if it be tendere(; 
a ſufficient bail-bond : and, by ſtatute 12 Geo. I. c. 29. tht 
ſheriff ſhall take bail for no other ſum than ſuch as is wornts 
by the plaintiff, and endorſed on the back of the writ. 


Ur o the return of the writ, or within four days after, tl! 
defendant muſt appear according to the exigency of the uf. 
This appearance is effected by putting in and juſtitying a” 
tbe action; which is commonly called putting in bail above. lt 
this be not done, and the bail that were taken by the ſheril 


(%) Append, No. III. C. 5, Ll: 
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}-[2w are reſponſible perſons, the plaintiff may take an aſſign- 
ment from the ſheriff of the bail-bond (under the ſtatute 4 & 
e Ann. c. 16.) and bring an action thereupon againſt the 


ſheriff's bail. But if the bail, fo accepted by the ſheriff, be 


himſelf, by calling upon him, firſt, to return the writ (if not 
already done) and afterwards to bring in the body of the de- 
fendant. And, if the ſheriff does not then cauſe ſufficient 
bail to be put in above, he will himſelf be reſponſible to the 
plaintiff, | N | 


Tur bail above, or bail 79 the aion, muſt be put in either 
in open court, or before one of the judges thereof; or elle, 


poſe by virtue of the ſtatute 4 W. & M. c. 4. which muſt be 
tranſmitted to the court. Theſe bail, who muſt at leaſt be 


cr before the judge or commiſſioner, whereby they do jointly 


in the aCtion he ſhall pay the coſts and condemnation, or ren- 
der himſelf a priſoner, or that they will pay it for him: which 


juſlify themſelves in court, or before the commiſſioner in the 
country, by ſwearing themſelves houſe-keepers, and each of 


payment of all their debts. This anſwers in ſome meaſure to 
the /tipulatio or ſatiſdatis of the Roman laws (r), which is 
mutually given by each litigant party to the other : by the 
plaintiff, that he will proſecute his ſuit, and pay the coſts if 
he loſes his cauſe; in like manner as our law ſtill requires 


detendant, that he ſhall continue in court, and abide the ſen- 
tence of the judge, much like our ſpecial bail; but with this 
diference, that the fidejuſſores were there abſolutely bound 
judicatum ſolvere, to {ce the coſts and condemnation paid 


8 12 No. III. 5 8. | (r) Inſt. I, 4. t. 9 ., 
| s i at 


20r 


inſolvent perſons, the plaintiff may proceed againſt the ſneriff 


in the country, before a commiſſioner appointed for that pur- 


two in number, muſt enter into a recognizance (p) in court 


and ſeverally undertake, that if the defendant be condemned 


recognizance is tranſmitted to the court in a flip of parchment 
entitled a Bail piece (q). And, if required, the bail muſt 


them io be worth double the ſum for which they are bail, after 


nominal pledges of proſecution from the plaintiff: by the 
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at all events : whereas our ſpecial bail may be diſcharged, by 
ſurrendering the defendant into cuſtody, within the time 
allowed by law; for which purpoſe they are at all times entitled 
to a warrant to apprehend him (s). 


SPECIAL bail is required (as of courſe) only upon aQion; 
of debt, or actions on the caſe in trover or for money due, 
where the plaintiff can ſwear that the cauſe of action amount 
to ten pounds: but in actions where the damages are preca- 
rious, being to be aſſeſſed ad libitum by a jury, as in aQion; 
for words, ejectment, or treſpaſs, it is very ſeldom poſſible 
for a plaintiff to ſwear to the amount of his cauſe of action; 
and therefore no ſpecial bail is taken thereon, unleſs by ; 
Judge's order or the particular directions of the court, in 
ſome peculiar ſpecies of injuries, as in caſes of mayhem er 
atrocious battery; or upon ſuch ſpecial circumſtances, as make 
it abſolutely neceſſary that the defendant ſhould be kept within 
the reach of juſtice. Alſo in actions againſt heirs, executor, 
and adminiſtrators, for debts of the deceaſed, ſpecial bail 
not demandable : for the action is not ſo properly again 
them in perſon, as againſt the effects of the deceaſed in their 
poſſeſſion. But ſpecial bail is required even of them, in adi 
ons for a devaſiavit, or waſting the goods of the deceaſed; 
that wrong being of their own committing. 


Tavs much for proceſs ; which is only meant to bring th: 
defendant into court, in order to conteſt the ſuit, and abide ib 
determination of the law. When he appears either in perſon 
as a priſoner, or not upon bail, then follow the pleadings be- 
tween the parties, which we ſhall conſider at barge! in the nex 


chapter. 


(%) a Show. 202, 6 Mod, 231, 
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CHAPTER THE TWENTIETH, 


Or PLEADING. - 


LEADINGS are the mutual altercations between the 


plaintiff and defendant ; which at preſent are ſet down 
and delivered into the proper office in writing, though for- 
merly they were uſually put in by their counſel ore tenus, or 
viva vice, in court, and then minuted down by the chief 
clerks, or prothonotaries; whence in our old Jaw French the 
pleadings are frequently denpminated the parol. 
| 4 


Tur firſt of theſe is the declaration, narratio, or count, 
antiently called the tale (a); in which the plaintiff ſets forth 
his cauſe of complaint at length: being indeed only an ampli- 
fication or expoſition of the original writ upon which his ac- 


tion is founded, with the additional circumſtances of time 
and place, when and where the injury was committed. But 


we may remember (b) that, in the king's bench, when the 
defendant is brought into court by bill of Middleſex, upon 
2 {uppoicd treſpaſs, in order to give the court a juriſdiction, 
the plaintiff may declare in whatever action, or charge him 
with whatever ! injury, he thinks proper; unleſs he has * 
heim to bail by a ſpecial ac etiam, which the plaintiff 1 
hen bound to purſue. And lo alſo, in order to have the 1 
<tit of a capias to ſecure the defendant's perſon, it was the 
tent practice and is therefore (till warrantable in the com- 


cl Append. Ns, I. . 2. No, III. (b) See pag. 283. 238, 
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294 PRIVATE Booex Ill. 
mon pleas, to ſue out a writ of treſpaſs quare clauſum fresit, 
for breaking the plaintiff's cloſe; and when the defendant ; i3 
once brought in upon this writ, the plaintiff declares in what. 
ever action the nature of his Anal injury may require; s 
an action of covenant, or on thę caſe tor breach of contract, 
or other leſs forcible tranſgreſſion (c): unleſs, by holding the 
defendant to bail on a ſpecial ac etiam, he has bound him to 
declare accordingly. 


In ical actions, where poſſeſſion of land is to be recovered, 
or.daraages for an actual treſpaſs, or for waſte, Ec. afſedin 
land, the plaintiff muſt lay his declaration or declare his ir- 
jury to have happened in the very county and place that it 
rcally did happen; but in tranſitory actions, for | injuries that 
might have happened any where, as debt, detinue, ſlander, 
and the like, the plaintiff may declare in what courty te 
pleaſes, and then the trial muſt be in that county in which 
the declaration is laid. Though if the defendant will make 
affidavit, that the cauſe of aQtion, if any, aroſe not in that 
but in another county, the court will direct a change of the 
venue, or viſne, (that is, the vicinia or neighbourhood in 
which the injury is declared to be done) and will oblige the 
plaintiff to declare in the proper county. For the ſtatute 6 
| Ric. II. c. 2. having ordered all writs to be laid in their pro- 
per counties, this, as the judges conceived, impowered them 
to change the venue, if required, and not to infiſt rigidly on 
abating the writ : which practice began in the reign of Jams 
the firſt (d). And this power is diſcretionally exerciſed, ſo 
not to cauſe but prevent a defect of juſtice, Therefore the 
court will not change the venue to any of the four northen 
counties, previous to the ſpring circuit; hecauſe there tl 
2 ſſiſes are holden only once a year, at the time cf the fur 
mer circuit. And it will ſometimes remove the venue from 
the proper juriſdiction, (eſpecially of the narrow and limit. 
kind) upon a ſuggeſtion, duly ſupported, that a fair and in- 
partial trial cannot be bad therein (e). 


(e) 2 Ventr. 259, (e) Stra. 85 4 — Myleck v. S 
$#) > Falk. 676, Tris. 4 Geo, HIT, B. K. 
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I is. generally uſual in actions upon ihe cas to ſet forth 

ſeveral caſes, by different counts in the ſame declaration; {© 
that if the plaintiff fails in the proof of one, he may ſucceed 
in another. As, in an action on the cafe upon an aſſumpſit 


for goods ſold and delivered, the plaintiff uſually counts or 


declares, firſt, upon a ſettled and agreed price between him 
and the defendant ; as that they bargained for twenty pounds: 
and left he ſhould tail in the proof of this, - he counts likewiſe 
upon a quantum valcbant ; that the defendant bought other 
goods, and agreed to pay him ſo much as they were reaſona- 
bly worth; and then avers that they were worth other twent 

pounds: and ſo on in three or four different ſhapes; and at 
Jaſt concludes with declaring, that the defendant had refuſed 
to fulfil any of theſe agreements, whereby he is endamaged to 
ſech a value. And it he provcs the caſe laid in any one of 
his counts, though he fails in the reſt, heſhall recover propor- 
tionable damages. This declaration always concludes with 
theſe words, “ and thereupon he brings ſuit, e; inde pro- 
& ducit fettazn, Cc.“ By which word, ſuit or ſefa, (a ſe- 
quend;) were antiently underſtood the witneſſes or followers 
of the plaintifſ(t}. For in former times the law would not 
put the deſcendant to the trouble of anſwering the charge, till 
tne plant] had made out at leait a probable caſe (g). But 
the actual production of the ſuit, the ſefta, or- followers, is 
now antiquated ; and hath been totally diſuſed, at leaſt ever 


fince the reign of Edward the third, though the form of it ſtill 


continues. | | 


Ar the end of the declaration are added alſo the plain- 
will's common pledges of proſecution, John Doe and Ri- 
Gard Roe, which, as we before obſcrved (h), are now 
mere names of form; though formerly they were of uſe 
tv anſwer to the king for the amercement of the plaintiff, 
in caſe he were nonluited, barred of his action, or had a 
verdict and judginer:t againſt him (i). For, if the plain- 
tit neglects to deliver a declaration for two terms after 


I) Scl. on Forteſc c. 21 („) See pag. 27 


(6) birt, goo. Flet, J. 2. 4. (.) 3 Buntr. 3. 4 loſt. 189. 
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the defendant appears, or is guilty of other delays or defaults 


againſt the rules of law in any ſubſequent ſtage of the action, 


he is adjudged not to follow or purſue his remedy as he ought 
to do, and thereupon a nonſuit, or non proſequitur, is enter- 
ed; and he is ſaid to be nonproſ*d. And for thus deſerting 


his complaint, after making a falſe claim or complaint (pro 


| falſo clamore ſus) he ſhall not only pay coſts to the defendant, 


but is liable*to be amerced to the king. A retraxit differs 


from a nonſuit, in that the one is negative, and the other po- 


ſitive: the nonſuit is a default and neglect of the plaintiff, 
and therefore he is allowed to begin his ſuit again, upon pay- 
ment of coſts; but a retraxit is an open and voluntary re- 


nunciation cf his ſuit, in court, and by this he for ever loſes 


his action. A diſcontinuance is ſomewhat ſimilar to a nonſuit: 
for when a plaintiff leaves a chaſm in the proceedings of hi; 
cauſe, as by not continuing the proceſs regularly fromyoy to 
day, and time io time, as he ought to do, the ſuit is diſconti 

nued, and the defendant is no longer bound to attend ; but the 
plaintiff muſt begin again, by ſuing out a new original, 


- uſually paying coſts to his antagoniſt. Antiently, by the de- 


miſe of the king, all ſuits depending in his courts were at 
once diſcontinued, and the plaintiff was obliged to _ 
the proceſs, by ſuing out a freſh writ from the ſucceſſor; t 

virtue of the former writ being totally gone, and the 5 
cant no longer bound to attend in conſequence thereof: but, 
to prevent the expenſe as well as delay attending this rule c 


law, the ſtatute 1 Edw. VI. c. 7. enacts, that by the death 


&f the king no action ſhall be diſcontinued ; but all proceec- 
ings ſhall ſtand good as if the ſame king had been living. 


Wren the plaintiff hath {ated his caſe in the declaration, 


it is incumbent on the defendant within a reaſonable time to 
make his defence and to put in a plea; or elle the plaintiff will 


at once recover judgment by default, or nibil dicit of the de- 
fendant. 


Drrrxcr, in its truc legal ſenſe, ſignifies not a juſtification, 
protection, or guard, which is now its popular ſignification; 
by! 
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Ch. 20. WRONG 8s. 1. 
but merely an 9% pofing or denial (from the French verb defen- 
der) of the truth or validity of the complaint. It is the con- 
teſtatis litic of the civilians: a general aſſertion is afterwards 
extended and maintained in his plea. For it would be ridi- 


in the vulgar acceptation, juſtifies) the force and injury, in 
plained of, in the next. And therefore in actions of dower, 


but merely demands her endowment (k), and in aſſiſes of 
land, where alſo there is no injury alleged, but merely a queſ- 
tion cf right ſtated for the determinaiion of the recognitors or 
jury, the tenant makes no ſuch defence (). In writs of entry 
(n), where no injury is ſtated in the count, but merely the 
riglu of the demandant and the detective title of the tenant, 
the tenant comes and defends or denies 27 right, jus ſuum, 
that is (as J underſtand it, though with a ſmall grammatical 
inaccuracy) the right of the demandant, the only pne expreſs! y 


mentioned in tl& pleadings: or elſe denies his own right to be 


ſuch, as is ſuggeſted by the count of the demandant. And 
in writs of right (n) the tenant always comes and defends the 
right of the demandant and his feifin, jus pracdil; S. et ſeiſi- 
nam it ſius (o), (or elſe the ſeiſin of his anceſtor, upon which 
he ccunts, as the caſe may be) and the demandant may reply, 
that the tenant unjuſtly defends his, the demandan's right, 
and the ſeiſin on which he counts (p). All which is extremely 
clear, if we underſtand by defence an cþp2j3tion or denial, but 
is otherwiſe inexplicably difficult (4). | 


Tur courts were formerly very nice and curious with reſpe& 
to the nature of the defence, ſo that if no defence was made, 
though a ſufficient plea was pleaded, the plaintiff ſhould recover 


(*) Raſta]. entr, 234. 

(1) Booth of real actions. 118. 
m) Vel. II. append No. V. F. 2, 
(n) Append, No Ls: 6. 


(p) Nev. Narr. 230. edit. 1534. 
(q) The true reaſon ot this, lays 
Booth, (on real action, 94. 112.) 1 
could never yet find. | 


(0) Co. Latr. 182 


3 dg 


culous to ſuppoſe that the defendant comes and defends (or, 
one line, and pleads that he is nt guilty of the treſpaſs com- 


where the demandant does not count of any injury done, 
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judgment (r): and therefore the book, entitled novae — 
tienes or the nzw talys (s), at the end of almoſt every count 
narratio, or tale, ſubjoins ſuch defence as is proper for the 
defencant to make. For a general defence or denial was no: 
prudent in every ſituation, ſince thereby the propriety of the 
writ, the competency of the plaintiff, and the cognizance of 
the court, were allowed. By detending the force and injury 
the detendant waved all pleas of miſnoſmer (t); by defending 
the damages, all exceptions to the perſon of the plaintiff. 
and by defending either one or the other when and where i 
ſhoald behove him, he acknowleged the juriſdiction of the 
court (u). But of late years theſe niceties have been very 


deſervedly diſcountenanced (w); though they till ſeem to be 


law, if inſiſted on (x). 5 


Ar r ER defence made, the defendant muſt put in his pl. 
But, before he pleads, he is entitled to demand one imparlance 
(y), or licentia loquendi, and may have more granted by con- 
ſent of the plaintiff; to ſee if he can end the matter amicably 
without farther ſuit, by talking with the plaintiff : a practice, 
which is (2) ſuppoſed to have ariſen from a principle of rei- 
gion, in obcdicnce to that precept of the goſpel, “ agree 
« with thine adverſary quick]y, whilſt thou art in the way wit! 
« him (a).“ And it may be obſerved that this goſpel precept 
has a plain reference to the Roman law of the twelve tables, 
which cxpreſsly directed the plaintiff and defendant to make 
vp the matter, while they were in the way, or going to the 
practor in via, rem uti pacunt orato. There are allo many 
other previous ſteps which may be taken by a defendant before 
he puts in his plea. He may, in real actions, demand a view 


tr) Co. Litt. 127. quil defende eu et quant il devera, |! 
(«s) Edit. 1534. f accefite la potar de courte de cenuſtre in 
(t) Thelozl. dig. J. 14. c. 1. pag. 357. trier lour ple. ¶ Med. tenend. cur. 405. 
(u) En la defence ſent ity cheſes en- edit, 1534.) See allo Co, Liit. 12 
tendants : per tant gui defende tert (w) Salk. 217. Lord Raym. 262. 
at force, hore deyt entendre quil je ex- (x) Carth. 230. Lord Raym. 113» 
eaſe de tert a lay ſurmys per couute, et (y) Append, No. III. F. 6. 
fait je fartie al ple; et per tant quil (2) Gilb, Hiſt, Com, Pl. 35» 
d. fende les damages, il affirme le par- (a) Match. v. 25, 
due al, dee reſpendu; e! fer tant | 
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of the thing in queſtion, in order to aſcertain its identity and 
other circumſtances. He may crave oyer (b) of the writ, or 
of the bond, or other ſpecta'ty upon which the action is 
brought; that is to hear it read to him; the generality of de- 
fendants in the times of antient ſimplicity being ſuppoſed in- 
capable to read it themſelves : whereupon the 9 is enter- 


ed verbatim upon the record, and the defendant may take 


advantage of any condition or other part of it, not ſtated in 
the plaintiff's declaration. In real actions alſo the tenant may 
pray in ad, or call tor aſſiſtance of another, to help him to 
plead, becauſe of the fecbleneis and imbecillity of his own 
eltate. Thus a tenant for life may pray in aid of him that - 
hath the inheritance in remainder or reverſion; and an in- 
cumbent may pray in aid of the patron and crdinary : that 
is, that they ſhall be joined in the action and help to defend 
the title. Væucber alſo is the calling in of ſome perſon to an- 
ſwer the action, that hath warranted the titic to the tenant or 
detcndant. This we ſtill make uſe of in the form of com- 
mon recoveries (c), which are grounded on a writ of entry; 
a ſpecies of action that we may remember relies chiefly on the 
weakneſs of the tenant's title, who therefore vouches another 
perſon to warrant it. If the vouchee appears, he is made 
detendant inſtead of the voucher : but, if he afterwards makes 
default, recovery thall be had againſt the original defendant 
and he ſhall recover over an equivalent in value, againſt the 
deficient vouchee. In afliſes indeed, where the principal 
queſtion is, whether the deinandant or his anceſtors were or 
were not in polſcfifn till the ouſter happened, and the title 
of the tenant is little (if at all) diſcuſſed, there no vou- 
cher i: allowed; but the tenant may bring a writ of 
worrantia charia? againſt the warrantor, to compel him 
to aſſiſt him with a good plea or defence, or elſe to render 
damages and the * of the land, it recovered againſt 
the tenant (d). In many real actions alſo (e), brought by or 
againſt an infant under the age cf twenty one years, and alſo 
in actions of debt brought ag; Gant him, as heir to any deceaſ- 


ed anceltor, either party may ſuggeſt the nonage of the in- 


650 Append, No. III. F. 6. (5) F. N. B. 135. 
(+) Vol. II. append, No. V. F. 2. (t; Lyer, 137. 
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fant, and pray that the proceedings may be deferred till his 
full age, or in our legal phraſe that the infant may have hi; 
age, and that the parol may demur, that is, that the pleadi 

may be ſtaid; and then they ſhall not proceed till his full age, 
unleſs it be apparent that he cannot be prejudiced thereby 


f). But, by the ſtatutes of Weſtm. 1. 3 Edw. I. c. 46. and 


of Gloceſter 6 Edw. I. c. 2. in writs of entry ſur difſeiſm in 
ſome particular caſes, and in actions aunceſtrel brought by an 
infant, the parcl ſhall not demur : otherwiſe he might be de- 
forced of his whole property, and even want a maintenance, 
till he came of age. So likewiſe in a writ of dower the heir 
ſhall not have his age; for it is neceſſary that the widow 
claim be immediately determined, elſe ſhe may want a pre- 
ſent ſubſiſtence (g). Nor ſhall an infant patron have it in 4 
guare impcdit (h), ſince the law holds it neceſſary and Expe- 
dient, that the church be immediately filled. It is in this 
ſtage alio of the cauſe, if at all, that cognizance of the ſuit 
mult be claimed or demanded ; when any perſon or body cor- 

orate hath the franchiſe, not only of Holding pleas within 2 
particular limited juriſdiction, but alſo of the cognizance of 
pleas : and that, either awith5ut any words excluſive of other 
courts, -which entitles the lord of the franchiſe, whenever any 
{uit that belongs to his juriſdiQion is commenced in the court; 
at Weitminſter, to demand the cognizance thereof; or «ith 
ſuch excluſive words, which alſo entitle the defendant to plead 
to the juriſdiction of the court (i). Upon this claim of cog- 


niz ance, if allowed, all proceedings ſhall ceaſe in the ſuperior 


court, and the plaintiff 1s left at liberty to purſue his remedy 
in the ſpecial juriſdiction. As, when a ſcholar or other 
privileged perſon of the univerſitics of Oxford or Cam- 
bridge is impleaded in the courts at Weſtminſter, for 
any cauſe of action whatſoever, unleſs upon a queſtion of 
freehold (K). In theſe caſes, by the charter of thoſe learned 
bodies, confirmed by act of parliament, the chancellor or 
vice-chancellor may put in a claim'of cognizance z which, 


(F) Fioch. I.. 360. (i) 2 Lord Raym. 836. 10 Mod. 126 
(eg) 1 Roll. Abr. 127. (k) Ses pag. 83. 
6 10, . 138. | 
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i made in due time and form, and with due proof of the 
{Qs alleged, is regularly allowed by the courts (). It muſt 
be demanded before any imparlance, for that is a ſubmiſſion 


to the juriſdiction of the ſuperior court: and it will not be 


allowed if it occaſions a failure of juſtice (m), or if an action 
be brought againſt the perſon himſelf who claims the franchiſe, 
unleſs he hath alſo a power in ſuch caſe of making another 


judge (n). 


Wren theſe proceedings are over, the defendant muſt 


then put in his excuſe or plea. 


Pleas are of two ſorts ; dila- 


tery pleas, and pleas fa tbe adlion. Dilatory pleas are ſuch 
as tend merely to delay or put off the ſuit, by queſtioning 
the propriety of the remedy, rather than by denying the in- 
jury: pleas to the action are ſuch as diſpute the very cauſe of 
ſuit. 'The former cannot be pleaded after a general imparlance, 
which is an acknowlegement of the propriety of the action. 


1. Di.aToORY pleas are, 1. To the juri/U;fion of the 
court: alleging, that it ought not to hold plea of this injury, 
it ariſing in Wales or beyond fea; or becauſe the land in 
queſtion is of antient demeſne, and ought only to be de- 


manded in the lord's court, Ofc. 


2. To the d:/ability of the 


plaintiff, by reaſon whereof he 1s incapable to commence 
or continue the ſuit; as, that he is an alien enemy, out- 
lawed, excommunicated, attainted of treaſon or felony, 
under a praemunire, not in rerum natura (being only a ficti- 
tious perſon) an infant, a feme-covert, or a monk pro- 
telled. 3. In abatement : which abatement is either of the 


() Hardr. sog. 
(m) 2 Vertr. 363. : 
(a) Hob. 87. Yearbook, M. 8 Hen. 
VI. 29. la chis latter cafe the chancel- 
lor of Oxford claimed copnizance of an 
chien of treſpaſs brought againſt him- 
ſelf; which was diſallowed, becauſe 
he ſhould not be judge in his own cauſe. 
The argument uſed by ſerjeant Rolfe, 
en behalf of the cognizance, is curious 
and worth tranſcribing. — Jes weus dirai 


un fab, En aſcum temps fuit un pate, 


et avoit fait un grand effence, et le 
Cardinals vindrent a luy et diſcyent à 


lay, ** peccaſtt:” et il dit, & judice 
© me :” ei ils diſcyent, nen peſſumus, 
© quia caput es eccleſiae; judica teip- 
« ſum : ect Papeſftel dit, ** judico me 
« cremart ;”” et fuit cembuſtus; et 
apres fuit un ſaint, Et in ceo cas 11 
74 en juge demene, et iſſint n'eſt par 
inconvenient que un home ſeit juge 


de mene. 


writ, 
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writ, or the count, for ſome defect in one of them; as by 
miſnaming the defendant, which is called a miſno/mer ; giving 
him a wrong addition, as eſquire inſtead of knight; or other 
want of form in any material reſpect. Or, it may be, that 
the plaintiff is dead; for the death of either party is at once 
an abatement of the ſuit. And in actions merely perſonal, 
ariſing ex delicto, for wrongs actually done or committed by 
the defendant, as treſpaſs, battery, and flander, the rule is 
that adio perſonalis moritur cum perſona (o); and it never ſhall 
be revived either by or againſt the executors or other repre. 
ſentatives: For neither the cxecutors of the plaintift haye 
received, nor thoſe of the deſendant have committed, in their 
own perſonal capacity, any manner of wrong or injury, 
But in actions arifing ex centraclu, by breach of promiſe and 
the like, where the right deſcends to the repreſentatives of the 
plaintifi, and thoſe of the defendant have aſſets to anſwer the 
demand, though the ſuits thall abate by the death of the pu- 
ties, yet they may be revived againit or by the executors (p) 
being indeed rather actions againſt the property than the pe- 
ſon, in which the executors have now the ſame intereſt that 
their teſtator had before. | 
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Tusk pleas to the juriſdiction, to the diſability, or in 
abatement, were formerly very often uſed as mere dilatory 
| pleas, without any foundation of truth, and calculated on!y 
1 | for delay; but now by ſtatute 4 & 5 Ann. c. 16, no dilatory 
| plea is to be admitted, without affidavit made of the truth 
'F thereof, or ſome probable matter ſhewn to the court to induce 
1 them to believe it true. And with reſpect to the pleas them- 
[| ſelves, it is a rule, that no exception ſhall be admitted againſt 
a declaration or writ, unleſs the defendant will in the ſame 
| plea give the plaintiff a better (q); that is, ſhew him how it 
'| might be amended, that there may not be two objections upon 
the ſame account. | 
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+ ag 3ts (4) Brownl, 139. 
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ALL pleas t to the juriſdiction conclude to the cognizance of 
the court; praying judgment, by hether the court will have 
« farther cognizance of the ſuit: ' pleas to the difability con- 
dude to the perſon ; by praying“ judgment, if the ſaid A 
« the plaintiff ought to be anſwered :” and pleas in abate- 
ment (when the fait is by original) conclude to the writ or 
declaration; by praying “ judgment of the writ, or decla- 
« ration, and that the ſame may be quaſhed,” caſſetur, 
made void, or abated: but, if the action be by bill, the plea 
mult pray * judgment of the bill,” and not of the declarati- 
on; the bill being here the original, and the declaration on- 
ly a copy of the bill 


Wur x theſe dilatory pleas are allowed, the cauſe is ei- 
ther diſmiſſed from that juriſdiction: or the plaimiff is ſtay- 
ed till his diſability be removed; or he is obliged to ſue out 
4 new writ, by leave obtained from the court (r), or to 
amend and new frame his declaration. But when on the 
other hand they are overruled as frivotous, the defendant has 


judgment of re /pondeat ouſter, or to anſwer over in ſome 
better manner. It ts then incumbent on him to plead. 


2. ArUr A 79 the aftion; that is, to anſwer to the merits 
of the complaint. This is done by confeſſing or denying it. 


A coxrEs$TON of the whole complaint is not very uſual, 
for then the defendant would probably end the matter ſooner ; 
or not plead at all, but ſuffer judgment to go by default. Y et 
ſometimes, after tender and refuſal of a debt, if the creditor. 
haraſſes his debtor with an action, it then becomes neceſſa- 
ry for the defendant to acknowlege the debt, and plead the 
tender; adding that he has always been ready, tout temps 
triſt, and ſtill is ready, wncore priſt, to diſcharge it: for a 
tender by the dehtor and refuſal by the creditor will in all 
caſes diſcharge the coſts (s), but not the debt itſelf; though 
in ſome particular caſes the creditor will totally loſe his 


) Co, Egtr. 271, | 0609 1 Vent. 21, 
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money (ti). But frequently the defendant confeſſes one part 
of the complaint (by a cognovit adlionem in reſpect thereof) 
and traverſes or denies the reſt: in order to avoid the ex- 
penſe of carrying that part to a formal trial, which he has 
no ground to litigate, A ſpecies of this fort of confeſſion is 


4 the payment of money into court : which is for the moſt part 


neceſſary upon pleading a tender, and is itſelf a kind of ten- 
der to the plaintiff; by paying into the hands of the proper 
officer of the court as much as the defendant acknowleges tg 
be due, together with the coſts hitherto incurred, in order to 
prevent the expenſe of any farther proceedings. This may 
be done upon what is called a motion; which is an occaſional 
application to the court by the parties or their counſel, in 
order to obtain ſome rule or order of court, which become; 
neceſſery in the progreſs of a cauſe; and it is uſually ground- 
ed upon an afidavit, (the perfect tenſe of the verb affids) 
being a voluntary oath before ſome judge or officer of the 
court, to evince the truth of certain facts, upon which the 
motion is grounded: though no ſuch affidavit is neceſſary for 
payment of money into court. If, after the money paid in, 


the plaintiff proceeds in his ſuit, it is at his own peril: for, 


if he docs not prove more due than is ſo paid into court, he 
ſhall be nonſuited and pay the defendant coſts ; but he hall 
ſtill have the money ſo paid in, for that the defendant has ac- 
knowleged to be his due. In the French law the rule cf 
practice is grounded upon principles ſomewhat ſimilar to this; 
for there, if a perſon be ſued for more than he owes, yet he 
loſes his cauſe if he does not tender ſo much as he really does 
owe (v). To this head may allo be referred the practice of 


what is called a /et-off: whereby the defendant acknowleges 


the juſtice of the plaintiff's demand on the one hand; but, 
on the other, ſets up a demand of his own, to counterbal- 
lance that of the plaintiff, either in the whole or in part: , 
if the plaintiff ſues for ten pounds duc on a note of hand, 
the defendant may ſet off nine pounds due to himſclf for 
merchandize fold to the plaintiff, and, in cafe he pleads uct 
ſet-off, mult pay the remaining ballance into court. This a- 


(t) Litt. F. 338. Co. Litt. 20g. (v) Sp. L. b. 6. c. 4. 0 | 
| wers 


7. oe nt is, TTY ture? 


1 


SE I PINT MET T IO a5...” 7 X SO FIR 


_—— - 
— Qu Fw — „ Ge. uv 


r 


1311 


W 


ö 


OPT PREY Den T7 TO TR Rn. 


+ = © RN WroNGs. 305 
ſwers very nearly to the compenſatio, or flappage, of the ci- 
vil law (v), and depends on the ſtatutes 2 Geo. II. c. 22. and 
8 Geo. II. c. 24. which enact, that, where there are mutual 
debts between the plaintiff and defendant, one debt may be 
ſct againſt the other, and either pleaded in bar, or given in 
evidence upon the general iſſue at the trial; which ſhall ope- 
rate as payment, and extinguiſh ſo much ot the plaintiff's | 
demand. 


pl r As, that totally deny the cauſe of complaint, are either 
the general iſſue, or a ſpecial plea, in bar. 


1. Tux general iſſue, or general plea, is what traverſes, 
thwarts, and denies at once the whole declaration; without 
offering any ſpecial matter whereby to evade it. As in treſ- 
paſs either vi et armis, or on the caſe, non culpabilis, not guil- 
ty (a); in debt upon contract, nil debet, he owes nothing; 
in debt on bond, uon eft fuclum, it is not his deed; on an aſ- 
ſurißhſit, non aſſumpſit, he made no ſuch promiſe. Or in real 
actions, nul tart, no wrong done; nul diſſeiſin, no diſſeiſin; 
and in a writ of right, the miſe or iſſue is, that the tenant 
has more right to hold than the demandant has to demand. 
'Thete pleas are called the general iſſue, becauſe, by import- 
ing an abſolute and general denial of what is alleged in the 
declaration, they amount at once to an iſſue; by which we 
mean a fact affirmed on one fide and denied on the other. 


ForweRLy the general iſſue was ſeldom pleaded, except 
when the party meant wholly to deny the charge alleged 
againſt him. But when he meant to diſtinguiſh away or pal- 


late the charge, it was always uſual to ſet forth the purticu- 


lar ſacts in what is called a ſpecial plea; which was original- 
ly intended to apprize the court and the adverſe party of the 
nature and circumſtances of the defence, and to keep the 
law and the fact diſtinct. And it is an inveriable rule, that 
every detence, which cannot be thus ſpecially pleaded, may 
be given in evidence, upon the general iſſue at the trial. 


(v) H. 16. 2. 1. (v) Appendix, No. 11. F. 4. 
vor. Ill. * 3 
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But, the ſcience of ſpecial pleading having been frequent 
perverted to the purpoſes of chicane and delay, the cours 
have of late in ſome inſtances, and the legiſlature in mary 
more, permitted the general iſſue to be pleaded, which leaves 
every thing open, the fact, the law, and the equity of the 
caſe; and have allowed ſpecial matter to be given in «i. 
dence at the trial. And, though it ſhould ſeem as if much 
_ confuſion and uncertainty would follow from ſo great a re. 
laxation of the ſtrictneſs antiently obſerved, yet experience 
has ſhewn it to be otherwiſe; eſpecially with the aid of: 
new trial, in caſe either party be unfairly ſurprized by tte 
other. | 


F q r * " 7 
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2. SpxCIAL pleas, in bar of the plaintiff's demand, ate 
very various, according to the circumſtances of the defend- 
ant's caſe. As, in real actions a general relcaſe or a fire, 
both of which may deſtroy and bar the plaintiff's title. O, 
in perſonal actions, an accord, arbitration, conditions per- 
formed, nonage of the defendant, or ſome other fat whic 
precludes the plaintiff from his action (w). A uftificatica 1; 
likewiſe a ſpecial plea in bar; as in actions of aſſault and 
battery, ſen aſſault demeſne, that it was the plaintiff's ow: 
original aſſault; in treſpaſs, that the defendant did the thin; 
complained of in right of ſome office which warranted him 
to do; or, in an action of ſlander, that the plaintiff is rea) 
as bad a man as the defendant ſaid he was. 
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Also a man may plead the ſtatutes of limitation (x) !1 
bar; or the time limited by certain acts of parliament, be 
yond which no plaintiff can lay his cauſe of action. Ih 
by the ſtatute of 32 Hen. VIII. c. 2. in a writ of right 1s /n. 
ty years: in aſſiſes, writs of entry, or other poſſeſſory act n 
real, of the ſeiſin of one's anceſtors, in lands; and either 
their ſeiſin, or one's own, in rents, ſuits, and ſervices; J. 
ty years: and in actions real for lands grounded upon on 
own ſeiſin or poſſeſſion, ſuch poſſeſſion muſt have been 
within thirty years. By ſtatute 1 Mar. ft. 2. c. 6. this - 
mitation docs not extend to any ſuit for advowſons, Ife 
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21 Jac. I. c. 2. a time of limitation was extended to the caſe 
of the king; viz. ſixty years precedent to 19 Feb. 1623 (z): 


date of limitation was fixed by ſtatute 9 Geo, III. c. 16. to 
commence and be reckoned backwards, from the time of 
bringing any ſuit or other proceſs, to recover the thing in 
queſtion; ſo that a poſſeſſion for ſixty years is now a bar 
even againit the prerogative, in derogation of the antient 
maxim © nullum tempus occurr it regi,” By another ſtatute, 
= Jac. I. c. 16. twenty years is the time of limitation in any 
writ of formedon: and, by a conſequence, twenty years is 
Ao the limitation in every action of ejcctment; for no 
—_ can be brought, unleſs where the leſſor of the 
Aantiff is entitled to enter on the lands (a), and by the ſta- 
Fo 21 Jac, I. c. 16. no entry can be made by. any man, 
urleſs within twenty years after his right ſhall accrue. As to 
ail perſonal actions, they are limited by the ſtatute laſt men- 
tioned to fix years aiter the cauſe of action commenced: ex- 
cept in tome peculiar caſes therein ſpecified; and except alſo 
actions of aſſault, battery, mayhem, and impriſonment, 
ich muſt be brought within four years, and actions for 
words, which muſt be brought within t years, aſter the 
wury committed. And by the ſtatute 31-Eliz. c. 5. all ſuits, 
ndicaments, and informations, upon any penal ſtatutes, 
where any loriciture is to the crown, ſhall he ſued within 
1:42 years, and where the forteiture is to a ſubject, within 
one year, aſter the offence committed; unleſs where any other 
time is ſpecially Umited by the Ratute, Laftly, by ſtatute 
10 W. III. c. 14. no writ of error, ſcire-factas, or other ſuit, 
ſhall be brought to rever!e any judg Yment, fir e, or recovery, for 
error, unlels it be proſecuted within twenty years. Ihe ule of 
tueſe ſatutes of limitation is to preſerve the peace of the king- 
dom, and to prevent thoic innumerable pcruries which might 
enſuc, if a men, were allou cd to bring an action for any injury 
committed at any diſtance of time. Upon b<th thete accounts 
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reaſons given in a former chapter ()). But by the ſtatute 


but, this becoming ineffectual by efflux of time, the ſame 
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308 PRIVAT E | Boox Ill. 
the law therefore holds, that “ intereſt reipublicae ut fit fnit 
<« litium ” and upon the ſame principle the Athenian laws in 
general prohibited all actions, where the injury was com- 

' mitted five years before the complaint was made (b). If 
therefore in any ſuit, the injury, or cauſe of action, hap- 
pened earlier than the period expreſsly limited by law, the 
defendant may plead the ſtatutes of limitations in bar: 2 
upon an aſſumſiſit, or promiſe to pay money to the plaintiff, 
the defendant ma plead non aſſumpſit infra ſex annes, he 
made no ſuch promiſe within fix years; which is an effeu;] 
bar to the complaint. | 
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AN eſtoppel is likewiſe a ſpecial plea in bar: which hap- 
pens where a man hath done ſome act, or executed foms 
deed; which eſtops or precludes him from averring any 
thing to the contrary. As if tenant for years (Who hath ny 
freehold) levies a fine to another perſon. Though this i 
void as to ſtrangers, yet 1t ſhall work as an eſtoppel tothe 
cognizor; for, if he afterwards brings an action to recover 
theſe lands, and his fine is pleaded againſt him, ke ſal 
thereby be eſtopped from ſaying, that he had no freehold a 
the time, and therefore was incapable of levying it. 


OY nne 


THE conditions and qualities of a plea (which, as wel 
the doCtrine of eſtoppels, will alſo hold equally, ui mi 
tandis, with regard to other parts of pteading) are, 1. Tt: 
it be ſingle and containing only one matter; for duylici 
begets confuſion. But by ſtatute 4 & 5 Ann. c. 16, a min 
with leave of the court may plead two or more diſtin ma. 
ters or ſingle pleas; as in an action of aſſault and batter;, 
theſe three, not guilty, ſon aſſault demeſne, and the ftatu: 
of limitations. 2. That it be direct and poſitive, and not a- 
gumentative. 3. That it have convenient certainty of tim, 
place, and perſons. 4. That it anſwer the plaintiff's allez 
tions in every material point. 5. That it be fo pleaded a0 
be capable of trial. : 
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SpEC1AL pleas are uſually in the affirmative, ſometimes 
in the negative, but they always advance ſome new fact not 
mentioned in the declaration; and then they muſt be aver- 
led to be true in the common form :—** and this he is ready 
« to verify. — This is not neceſſary - in pleas of the general 
iſſue; thoſe always containing a total denial of the facts be- 
fore advanced by the other party, and therefore . him 
upon the proof of them. 


bs rule in pleading, that no man be allowed to plead 
foecially fuch a plea as amounts only to the general iſſue, or 

4 total denial of the charge; but in ſuch caſe he ſhall be dri- 
ven to plead the general iſſue in terms, whereby the whole 
queſtion is referred to a jury. But if the defendant, in an 
alliſe or action ol treſpaſs, be deſirous to refer the validity of 
his title to the court rather than the jury, he may ſtate his ti- 
tle ſpecially, and at the ſame time give colour to the plaintiff, 
or ſuppoſe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not com- 
petent judges. As if his own true title be, that he claims bv 
ſcoffmeut with livery from A, by force of which he entered 
on the lands in queſtion, he cannot plead this by itſelf, as it 
amounts to no more than the general iſſue, nul tort, nul diſ- 
ſeifin, in aftiſe, or not guilty in an action of treſpaſs. But he 
may allege this (pectally, provided he goes farther and favs, 
that the f 'auntift claiming by co/our of a prior deed of feoff- 
ment, without livery, entered; upon whom he entered ; and 
may then refer himſelf to the judgment of the court which of 
theſe two titles is the beſt in point of law (c). 
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Wurz the plea of the defendant is thus put in, if it does 
not amount to an iſſue or total contradiction of the declaration, 
but only evades it, the plaintiff may plead again, and reply to 
the defendant's plea: either traverting i it, that is, totally deny- 
;ng it; as if on an action of debt upon bond the defendant 
pleas /£7vi; ad diem, that he paid the money when due, here 


Dr. & St. d. 3. c. 53. 
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the plaintiff in his replication may totally traverſe this plex, 
by denying that the defendant paid it: or he may allege ney 
matter in contradiction to the detendant's plea ; as when the 
. detendant pleads no cward made, the plaintiff may reply, and 
ſet forth an actual award, and aſſign a breach (d): or the te. 
plication may confeſ and avoid the plea, by ſome new mar. 
ter or diſtinction, conſiſtent with the plaintiff's former declz 
ration; as, in an action for treſpaſſing upon land where 
the plaintiff is ſeiſed, if the detendant ſhews a title to the 
land by deſcent, and that therefore he had a right to enter, 
and gives colour to the plaintiff, the plaintiff may either tra · 
verſe and totally deny the fact of the deſcent; or he mx 
confeſs and avoid it, by replying, that true it is that ſuc 
"deſcent happened, but that ſince the deſcent the defendar; 
himſelf demiſed the lands to the plaintiff for term of lite 
To the replication the defendant may rejoin, or put in an ar- 
ſwer called a rejoinder. The plaintiff may anſwer the re 
joinder by a ſur-rejoinder; upon which the defendant ma 
rebut; and the plaintiff anſwers him by a /ur-retutr 
Which pleas, replications, rejoinders, ſur-rejoinders, rebu- 
ters, and ſur-rebutters anſwer to the exceptio, repiicatis, di. 
plicatio, triplicatio, and quadruplicatio of the Roman laws fe. 
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Tux whole of this proceſs is denominated the pleading; in 
the ſeveral ſtages of which it muſt be carefully obſerved, no 
to depart or vary from the title or defence, which the party 
has once inſiſted on. For this (which is called a departure in 
pleading) might occaſion endleſs altercation. "Therefore the 
replication muſt ſupport the declaration, and the rejoinds 
muſt ſupport the plea, without departing out of it. As in 
the caſe of pleading no award made, in conſequence cf 1 
bond of arbitration, to which the plaintiff replies, ſetting 
forth an actual award; now the defendant cannot reien 
that he hath performed this award, for ſuch rejoinder would 
be an entire departure from his original plea, which allege! 
that no ſuch award was made: therefore he has now no ct 


(4) Append, No, III. §. 6. (e) Inſt. 4. 14. Brac. L g. te. 5.61 
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choice, but to traverſe the fact of the replication, or elſe to 
demur upon the law of it. 


Yrr in many actions the plaintiff, who has alleged in his 
declaration a general wrong, may in his replication, after an 
evaſive plea by the defendant, reduce that general wrong to 
a more particular certainty, by aſſigning the injury afreſh, 
with all its ſpecific circumſtances, in ſuch manner as clearly to 
aſcertain and identify it, conſiſtently with his general com- 
plaint z which 1s called a new or novel aſſignment. As, if the 
plaintiff in treſpaſs declares on a breach of his cloſe in D; 
and the defendant pleads that the place where the injury is 
{aid to have happened is a certain cloſe of paſture in D, 
which deſcended to him from B his father, and ſo is his own 
frechold; the plaintiff may reply and aſſign another cloſe in 
P, ſpecifying the abuttals and -boundarics, as the real place 
of the injury (f). Pp | 


Ir hath previouſly been obſerved (g) that duplicity in plead- 
ing muſt be avoided. Every plea muſt be ſimple, intire, con- 
nected, and confined to one ſingle point: it muſt never be 
entangled with a variety of diſtin& independent anſwers to the 
ſame matter ; which muſt require as many different replics, 


and introduce a multitude of iſſues upon one and the fame 


diſpute. For this would often embarraſs the jury, and ſome- 
times the court itſelf, and at all events would greatly enhance 
the expenſe of the parties. Vet it frequently is expedient 
to plead in ſuch a manner, as to avoid any implied admiſſion 
of a fact, which cannot with propriety or ſafety be poſitively 
armed or denied. And this may be done by what is called a 
proteſiation ; whereby the party interpoſes an oblique alle- 
gation or denial of ſome fact, proteſting (by the gerund, 
proteſtando) that fuch a matter does or does not exiſt ; and at 
the lame time avoiding a direct affirmation or denial. Sir 
F.dward Coke hath defined (h) a proteſtation (in the pithy 
dialec of that age) to be * an excluſion of a concluſion.” For 


(f) Bro. Abr. t. treſpaſs, 203. 284. (h) 1 laſt 124. 
(2) pag. 308. . | 
U 4 the 
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the uſe of it is, to ſave the party from being concluded with 
reſpect to ſome fact or circumſtance, which cannot be diredt- 
y affirmed or denied without falling into duplicity of plead. 
ing; and which yet, if he did not thus enter his Proteſt, he 
might be deemed to have tacitly waived or admitted. Thus, 
while tenure in villenage ſubſiſted, if a villein had brought 
an action againſt his hard. and the ld was inclined to try the 
merits of the demand, and at the ſame time to prevent any 
concluſion againſt himſelf that he had waived his ſignicry; 
he could not in this caſe both plead affirmatively that the plan 
tiff was his villcin, and alſo take iſſue upon the demand; for 
then his plea would have been double, as the former alone 
would have been a good bar to the action: but he might 
have alleged the villenage of the plaintiff, by way of prot! 
tation, and then have denied the demand. By this meat 
the future vaſſalage of the plaintiff was ſaved to the defwn- 
dant, in cafe the iſſue was found in his (the defendant) 
favour (i): for the proteſtation prevented that cane, 
which would otherwiſe have reſulted from the reſt of hi; 
defence, that he had enfranchiſed the plaintiff (k) ; ſince n9 
villein could maintain a civil action againſt his lord. So abo 
if a defendant, by way of inducement to the point of hi 
defence, alleges (among other matters) a particular mod: 
of ſeiſin or tenure, which the plaintiff is unwilling to adm, 
and yet deſires to take iſſue on the principal point of the de- 
fence, he muſt deny the ſeiſin or tenure by way of protect 
tion, and then traverſe the defenſive matter. So, laſtly, it an 
award be ſet forth by the plaintiff, and he can aſſign a breack 
in one part of it (viz. the non-pay ment of a ſum of money, 
and yet is afraid ro admit the performance of the reſt of th: 
award, or to aver in general a non-perforra2ance of any pat. 
oß it, leſt ſomsthing ſhould appear to have been performs, 
he may ſave to himſelf any advantage he might hereafter max: 
of the general non-performance, by alleging that by proteſſa- 
tion; and plead only the non-payment of the money (1). 


(i) Co. I. te. 126. * (1) Appesd. No, III. C. 6. 
(*) Zee ek II. ch. C. pag. gþ | 
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Ix any ſtage of the e when either ſide advances 
or affirms any new matter, he uſually (as was faid) avers it to 
be true; © and this he is ready to verify.“ On the other 


hand, when either ſide traverſes or denies the facts pleaded 


by his antagoniſt, he uſually tenders an iſſue, as it is called: 
the language of which is different according to the party by 
whom the iſſue is tendered ; for if the traverſe or denial 
comes from the defendant, the iſſue is tendered in this man- 
ner, © and of this he puts himſelf upon the country,” there- 
by ſubmitting kimſelf to the judgment of his peers (m) : but 
if the traverte lies upon the plaintiff, he tenders the iſſue or 

rays the judgment of the peers againſt the defendant in ano- 
ther form; thas, « and this he prays may be enquired of by 
« the country.“ 


Bur if either fide (as, for inſtance, the defendant) pleads 
a vp negative plea, not traverſing or denying any thing 
We before alleged, but diſcloſing ſome new negative mat- 
ter; s where the ſuit is on a bond, conditioned to perſorm 
an au iy and the defendant pleads, negatively, that no 
award was made, he tenders no iſſue upon this plea; becauſe 
it co not yet appear whether the fact will be diſputed, the 
plain'.f not having yet aſſerted the exiſtence of any award; 


but when the plaintiff replies, and ſets forth an actual ſpeci- 


fic award, if then the defendant traverſes the replication, and 
deric the making of any ſuch award, he then and not before 


tenders an iſſue to the plaintiff. For when in the courſe of. 
pleading they come to a point which is affirmed on one fide,- 


and denied on the other, they are then ſaid to be at iſſue; all 
their debates being at laſt contracted into a ſingle point, which 


muſt now be determined either in favour of the plaintiff or 
of the deſendant. 


(m) Append, No. II. C. 4. 
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Book III. 


CHAPTER THE TWENTY FIRST, 


Or ISSUE AND DEMURRER. 


SS UE, exitus, being the end of all the pleadings, is the 
fourth part or ſtage of an action, andis either upon mat- 
ter of lau, or matter of fad. 


AN iſſue upon matter of law i: called a demurrer : and it 
confeſſes the facts to be true, as ſtated by the oppoſite party; 
but denies that, by the law ariſing upon thoſe facts, any in- 
jury is done to the plaintiff, or that the defendant has made 


cout a legitimate excuſe; according to the party which firſt 


demurs, demoratur, reſts or abides upon the point in queſtion, 


As, if the matter of the plaintiff's complaint or declaration 


be inſufficient in law, as by not aſſigning any ſufficient tre- 
paſs, then the defendant demurs to the declaration: if, on the 
other hand, the defendant's excuſe or plea be invalid, as if 
he pleads that he committed the treſpaſs by authority from a 


| ſtranger, without ſetting out the ſtranger's right; here the 


plaintiff may demur in law to the plea; and ſo on in every 
other part of the proceedings, where either ſide perceives any 
material objection i in point of law, npon which he may rl 
his caſe. 


Tux form of ſuch demurrer is by averring the declaration o: 


maintaln 


* 


plea, the replication or rejoinder, to be inſufficient in law io 
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maintain the action or the defence; and thereſore praying 
judgment for want of ſufficient matter alleged (a). Sometimes 
demutters are merely for want of ſufficient form in the writ 
or declaration. But in caſe of exceptions to the form, or 
manner of pleading, the party demurring mult by ſtatute 27 
Eliz. c. 5. and 4 & 5 Ann. c. 16. ſet forth the cauſes of his 
demurrer, or wherein he apprehends the deficiency to conſiſt. 
And upon either a general, or tuch a ſpecial demurrer, the 
oppoſite party avers it to be ſufficient, which 15 called a Join- 
der in demutrer (b), and then the parties are at iſiue in point. 
of law. Which iflue in law, or demurrer, the judges of the. 
court before which the action is brought muſt determine. 


Ax iſſue of fact is where the fact only, and not the law, 
is difputed. And when he that denies or traverſes the fact 
pleaded by his antagoniſt has tendered the iſſue, thus, © and 
« this he prays may be enquired of by the country,” ar 
&« :nd of this he puts himſelf upon the country,” it may im- 
mediately be ſubjoined by the other party, “and the ſaid A. 
« B. doththe like.” Which done, the iſſue is ſaid to be join- 
ed, both parties having agreed to reſt the fate of the caule 
upon the truth of the fact in queſtion (c). And this iſſue, ' 
of fact, muſt generally ſpeaking be determined, not by the 
judges of the court, but by ſome other method; the princi- 
pal of which methods is that by the country, per pais, (in 
Latin, per patriam) that is, by jury. Which eſtabliſhment, 
of different tribunals for determining theſe different iſſues, is 
in ſome meature agrecable to the courſe of juſtice in the Ro- 
man republic, here the judices ordinarii determined only 
queſtions of fact, but queſtions of law were referred to the 


deciſions of the centumvir; (d). 


Bo r here it will be proper to obſerve, that during the whole 
of thele proccedings, from the time of the defendant's appear- 
ance in obedience to the king's writ, it is neceſſary that both the 


.) Append, No. III. & 6. 
% 1g 4 6 (e) Append. No II. §. 4. 


(d) Cic. de Orater. i. 1. c. 38. 


parties 
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parties be kept or continued. in court from day to day, till the 
final determination of the ſuit. For the court can determine 
nothing, unleſs in the preſence of both the parties, in perſon 
or by their attornies, or upon default of one of them, after 
his original appearance and a time prefixed for his appearance 
in court again, Therefore in the courſe of pleading, if 
Either party neglects to put in his declaration, plea, replica. 
tion, rejoinder, and the like, within the times allotted by the 
ſtanding rules of the court, the plaintiff, if the omiſſion be 
his, is ſaid to be nonſuit, or not to follow and purſuc his com- 
plaint, and ſhall loſe the benefit of his writ: or, if the ne- 
gligence be on the ſide of the detendant, judgment may be 
had againſt him, for ſuch his default. And, atter iſſue or de- 
murrer joined, as well as in ſome of the previous ſtages of 

oceeding, a day is continually given and entered upon the 
record, for the parties to appear on from time to time, as the 
exigence of the caſe may require. The giving of this day i; 
called the continuance, becauſe thereby the praceeding; are 
continued without i interruption from one adjournment to ano- 
ther. If theſe continuances are omitted the cauſe is thereby 
diſcontinued, and the defendant is diſcharged fre die, with 
out a day, for this turn: for by his appearance in court he 
has obeyed the command of the king's writ ; and, unleſs he 
be adjourned over to a day certain, he is no longer bound to 
attend upon that ſummons; but he muſt be warned atreth, 
and the whole muſt begin de novo. 


Now eit may ſometimes happen, that after the deferdart 
has pleaded, nay, even after iſſue or demurrer joined, there 
may have ariſen ſome new maiter, whick it is proper for 
the defendant to plead; as, that the plaintiff, being a feme- 
ſole, is ſince married, or that ſhe has given the defcndatt 
a releaſe, and the like: here, if the defendant takes advar- 
tage of this new matter, as carly as he poſlibly can, viz. 
at the day given for his next appearance, he is permitted 
to plead it in what is called a plea puis darrein continuentt 
or ſince the laſt adjournment. For it would be unjuſt t 
exclude him from the benefit of this new defence, which 


it 


0 


U 


it was not in his power to make when he pleaded the former. 
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But it is dangerous to rely on ſuch a plea, without due con- 
gaderation; for it confeſſes the matter which was before in 
diſpute between the parties (e). And it is not allowed to be 
put in, if any continuance has intervened between the ariſing 
of this freſh matter and the pleading of it: for then the de- 
ſendant is guilty of neglect, or lachet, and is ſuppoſed t6 re- 
y on the merits of his tormer plea. Allo it is not allowed af- 
ter a demurrer is determined, or verdi& given; becauſe 
then relief may be had in another way, namely, by writ of 
audita querela, of which hereafter. And theſe pleas puis dar- 
rein cen;inuance, when brought to a demurrer in law or iſſue 
of fact, ſhall be determined in like manner as other pleas. 


We have ſaid, that demurrers, or queſtions concerning the 
ſufficiency of the matters alleged in the pleadings, are to be 
dctermined by the judges of the court, upon ſolemn argu- 
ment by counſel on both ſides; and to that end a demurrer 
book is made up, containing all the proceedings at length, 
which are afterwards entered on record; and copies thereof, 
called paper-books, are delivered to the judges to peruſe. 
The record (f) is a hiſtory of the moſt material proceedings 
in the cauſe, entered on a parchment roll, and continued down 
to the preſent time z in which muſt be ſtated the original writ 
and ſummons, all the pleadings, the declaration, view or oper | 14 
prayed, the imparlances, plea, replication, rejoinder, conti- Wl | 
nuarces, and whatever farther proceedings have been had; 
all entered verbatim on the roll, and alſo the iſſue or demur- 
rer, and joinder therein. | 


Tnrsx were formerly all written, as indeed all public pro- 
ceedings were, in Norman or law French, and even the argu- a 
ments of the counſel and deciſions of the court were inthe ſame H 
barbarous dialect. An evident and ſhametul badge, it muſt be 
owned, of tyranny and foreign ſervitude ; being introduced 
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318 PRIVATE Book III. 
under the auſpices of William the Norman, and his ſons: 
whereby the obſervation of the Roman ſatyriſt was once more 
verified, that“ Gallia cauſi idicos docuit ſacunda Britannos (g). 
This continued till the reign of Edward III; who, having 
employed his arms ſucceſsfully in Tubduing the crown of 
France, thought it unbeſeeming the dignity of the viQors to 


uſe any longer the language of a vanquiſhed country, By a 


ſtatute therefore, paſſed in the thirty ſixth year of his reign 
(h), it was enacted, that for the future all pleas ſhould be 
pleaded, ſheun, defended, anſwered, dcbated, and judged 
in the Engliſh tongue; but be entered and 3 in Latin. 
In like manner as don Alonſo X. king of Caſtile (the great- 
grandiather of our Edward III) obliged his ſubjects to uſe 
the Caſtilian tongue in all legal proceedings (1 (i); and as, in 
1286, the German language was eſtabliſhed in the courts of 


the empire (k). And perhaps if our legiflature had then di- 


rected that the writs themſelves, which are mandates from 
the king to his ſubjects to perform certain ads or to appear at 
certain places, ſhould have been ſramed in the Engliſh lan- 
guage, according to the rule of our antient law (), it had not 
been very improper. But the record or enrollment of thoſe 
writs and the proceedings thereon, which was calculated for 
the benefit of poſterity, was more ſerviccable (becauſe more 
durable) in a dead and immutable language than in any flux 
or living one. The practiſers however, being uſed to the Nor- 
man language , and therefore imagining they could expreſs their 
thoughts more aptly and more conciſely in that than in any other, 
ſtill continued to take their notes in law French; and of courſe 
when thoſe notes came to be publiſhed, under the denomingti- 
on of reports, they were printed in that barbarous dialed; 
which, joined to the additional terrors of a Gothic black Jettex, 
has occaſioned many a ſtudent to throw away his Plowden and 
Littleton, without venturing to attack a page of them. And 
yet in reality, upon a nearer acquaintance, they would have 
found nothing very formidable in the language; which diſſers 


(e) Juv. xv. 111. (k) Bid. xxix. 238. 
{h) c. 15. (1) Mirr. c. 4. F. 3. 
(i) Mod. Un, Hilt, xx. 211, 
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in its grammar and orthography as much from the modern 
French, as the diction of Chaucer and Gower does from 
that of Addiſon and Pope. Beſides, as the Engliſh and Nor- 
man languages were concurrently uſed by our anceſtors for 
ſeveral centuries together, the two idioms have naturally aſſimi- 
lated, and mutually borrowed from each other : for which 
reaſon the grammatical conſtrution of each is ſo very much 
the ſame, that I apprehend an Engliſhman (with a week's pre- 
paration) would underſtand the laws of Normandy, colle&ed 
in their grand couſtumier, as well if not better than a French- 
man bred within the walls of Paris, | 


Tur Latin, which ſucceeded the French for the entry and 
enrollment of pleas, and which continued in uſe for four cen- 
turies, anſwers ſo nearly to the Englith (oſtentimes word for 
word) that it is not at all ſurprizing it ſhould generally be 
imagined to be totally fabricated at home, with little more art 
or trouble than by adding Roman terminations to Engliſh 
words. Whereas in reality it is a very univerſal dialect, 


ſpread throughout all Europe at the irruption of the northern 


nations, and particularly accommodated and moulded to an- 
ſwer all the purpoſes of the lawycrs with a peculiar exactneſs 
and preciſion, This is principally owing to the ſimplicity ar 
(if the reader pleaſes) the poverty and baldneſs of its texture, 
calculated to expreſs the ideas of mankind juſt as they ariſe in 
the human mind, without any rhetorical flouriſhes, or per- 
plexcd ornaments of ſtyle: for it may be obſerved, that thoſe 
laws and ordinances, of public as well as private communities, 
are generally the moſt eaſily underſtood, where ſtrength and 
perſpicuity, not harmony or elegance of expreſſion, have 
been principally conſulted in compiling them. Theſe nor- 
thern nations, or rather their legiſlators, though they reſolved 
to make uſe of the Latin tongue in promulging their laws, as 
being more durable and more generally known to their con- 
quered ſubjects than their own Teutonic dialects, yet (either 
through choice or neceſſity) have frequently intermixed theretn 
'ome words of a Gothic original; which is, more or leſs, the 
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-aſe in every country of Europe, and therefore not to be im- 
puted as any peculiar blemiſh in our Engliſh legal latinity 


(m). The truth is, what is generally denominated law-latin 


is in reality a mere technical language, calculated for eternal 
duration, and eaſy to be apprehended both in preſent and fu- 


ture times; and on thoſe aceounts beſt ſuited to preſerve thoſe 


memorials which are intended for perpetual rules of action. 
The rude pyramids of Egypt have endured from the earlieſt 
ages, while the more modern and more elegant ſtructures of 


Attica, Rome, and Palmyra have ſunk beneath the ſtroke of 


As to the objection of locking up the law in a ſtrange and 


unknown tongue, this is of little weight with regard to re- 


cords, which few have occaſion to read but ſuch as do, or 


ought to; underſtand the rudiments of Latin. And beſides it 


may be obſerved of the law-latin, as the very ingenious fir 
John Davies (n) obſerves. of the law-irench, “that it is ſo 
& very eaſy to be learned, that the meaneſt wit that ever 
ic came to the ſtudy of the law doth come to underſtand it 
te almoſt perfectly in ten days without a reader.” 


Ir is true indeed that the many terms of art, with which 
the law abounds, are ſufficiently harſh when latinized (yet 
not more fo than thoſe of other ſciences) and may, as Mr. 
Selden obſerves (o), give offence © to ſome grammarians of 
tc ſqueamith ſtomachs, who would rather chuſe to live in igno- 
trance of things the moſt uſeful and important, than to have 
<« their delicate ears wounded by the uſe of a word, un— 
& known to Cicero, Salluſt, or the other writers of the 
« Auguſtan age.” Yet this is no more than muſt unavci- 
dably happen when things of modern uſe, of which the 
Romans had no idea, and conſequently no phraſes to exprels 


(m) The following ſentence, % others ef the ſame ſtamp, in the laws 
& quis ad battalia curte ſua exierit, of the Burgundians on the continen!, 
« if any one goes out of his own court before the end of the fith ceotvy. 
« to fight,” Cc. may raiſe a ſmile (Add. 1. c. 5. F. 2:) 4 
in the ſtudent as a flaming modern ang- . (n) Pref. Rep. 
ligiſm : but he may meet with it, among (0) Pret, ad Eadmer, , 

them, 
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them, come to be delivered in the Latin tongue. It would 
puzzle the moſt claſſical ſcholar to find an appellation, in his 
pure latinity, for a conſtable, a record, or a deed of feoff- 
ment: it is therefore to be imputed as much to neceſſity as 
ignorance, that they were ſtyled in our forenſic dialect conſta- 
bularius, recordum, and feoffamentum. Thus again, another 
uncouth word of our antient laws (tor I defend not the ridicu- 

lous barbariſms ſometimes introduced by the 1gnorance of 
modern ptactiſers) the ſubſtantive murdrum, or the verb ur- 
drare, however harſh and unclaſſical it may ſeem, was neceſ- 
farily framed to expreſs a particular offence; ſince no other 
word in being, occidere, inter ficere, necare, or the like, was 
ſufficient to expreſs the intention of the criminal, or 9 animo 
the act was perpetrated; and therefore by no means came u 

to the notion of murder at preſent entertained by our law; 
viz. a killing with malice aforethought. | 


A $IMILAR neceſſity to this produced a ſimilar eſſect at 
Byzantium, when the Roman laws were turned into Greek 
tor the ule of the oriental empire: for, without any regard 

to Attic elegance, the lawyers of the imperial courts made no 
tcruple to tranſlate fidei-commiſſarios, $10iinopwoczpss (p); cu- 
biculum, PESTTT (q); filium-familias, rad PawiNics (r) 3 
repudium, ßerudi (s); compromiſſum, xohunfHEE⏑W-h t); reve- 
rentia et obſequium, feveg e * oCTex24w (u); and the like. 
They ſtudied more the exact and preciſe import of the 
words, than the neatneſs and delicacy of their cadence. 
And my academical readers will excuſe me for ſuggeſting, 
that the terms of the law are not more numerous, more 
uncouth, or more difficult to be explained by a teacher, 
than thoſe of logic, phyſics, and the whole circle of Ariſtotle's 
philoſophy, nay even of the pcliter arts of architecture ; 
and its kindred ſtudies, or the ſcience of rhetoric itſelf. 

dir Thomas More's famous legal queſtion (w) contains in it 

nothing more difficult, than the definition which. in his 
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ſtudies, and requeſts only the ſame indulgence, 


its firſt introduction, till the ſubverſion of our antient conſti- 
was no longer countenanced ; the practiſers finding it very 


ſhould be done into Engliſh, and it was accordingly fo order- 
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time the philoſophers currently gave. of their materia prima, 
the groundwork of all natural knowlege; that it is “ negue 
c guid, neque quantum, neque quale, neque aliguid eorum qui- 
&« bus ens determinatur; or its ſubſequent explanation by 
Adrian Heereboord, who aſſures us, (x) that materia primg 
& non eſt corpus, neque per ſormam corporeitatis, neque per ſimpli. 
ce cem eſſentiam: eſt tamen ens, et quidem ſubſtantia, licet in- 
&* completa; habetque actum ex ſe entitativum, et ſimul eſt yy. 
be tentia ſubjefiva.” The law therefore, with regard to its 
technical phraſes, ſtands upon the ſame footing with other 


Tris technical Latin continued in uſe from the time ot 


tution under Cromwell; when, among many other innovati- 
ons in the law, ſome for the better and ſome for tha work, 
the language of our records was altered and turned into En- 
gliſh. But, at the reſtoration of king Charles, this novelty 


difficult to expreſs themſelves ſo conciſely or ſignificantly in 
any other language but the Latin. And thus it continuec 
without any ſenſible inconvenience till about the year 1730, 
when it was again thought proper that the proceedings at law 


ed by ſtatute 4 Geo. II. c. 26. 'This was done, in order that 
the common people might have knowlege and underſtanding 
of what was alleged or done for and againſt them 1n the pro- 
ceſs and pleadings, the judgment and entries in a cauſe. Which 


purpoſe I know not how well it has anſwered ; but am apt to v 
ſuſpe& that the people are now, after many years experi- are c 
ence, altogether as ignorant in- matters of law as before. On dem 
the other hand, theſe inconveniences have already ariſen from tlie c 
the alteration; that now many clerks and attorneys are hard) | 
able to read, much leſs to underſtand, a record even of 60 72 
a date as the reign of George the firſt, And it his 


11144, Cahanced the expenſe of all legal proceedings: for ſince 


(x) Phileſaph, natural. c. 1. F. 28, &c, * 


Ch. 21. | WRXON G68. 323 


the practiſers are confined (for the ſake of the ſtamp duties, 
which are thereby conſiderably encreaſed) to write only a ſtat- 


ed number of words in a ſheet ; and as the Englith language, 


through the multitude of its particles, is much more verboſe 
than the Latin ; it follows that the number of ſheets muſt be 
very much augmented by the change (y). The tranſlation 
alſo of technical phraſes, and the names of writs and other 
proceſs, were found to be ſo very ridiculous (a writ of n;f6 
prius, guare impedit, fieri facias, habeas corpus, and the reſt, 
not being capable of an Engliſh dreſs with any degree of ſeri- 
ouſneſs) that in two years time a new act was obliged to be 
made, 6 Geo. II. c. 14; which allows all technical werds to 
continue in the uſual language, and has thereby almoſt defeat- 
ed every beneficial purpoſe of the former ſtatute, 


WHAT is ſaid of the alteration of language by the ſtatute 
4 Geo. II. c. 26. will hold equally ſtrong with refpe& to the 
prohibition of uſing the antient immutable court hand in writ- 
ing the records or other legal proceedings ; whereby the read- 
ing of any record that is forty years old is now become the 
object of ſcience, and calls for the help of an antiquarian. 
But that branch ot it, which forbids the uſe of abbreviations, 
ſeems to be of more ſolid advantage, in delivering ſuch pro- 
ceedings from obſcurity ; according to the precept of juſti- 
nian (2); © ne per ſcripturam aliqua fiat in poſterum dubitatio, 
« jubemus non per ſiglorum captiones et compendioſa aenirmata 
« eruſdem codicis textum conſcribi, ſed per literarum conſequen- 
« tiam explanari concedimus.” But, to return to our demurrer. 


Wurx the ſubſtance of the record is completed, and copies 
are delivered to the judges, the matter of Jaw, upon which the 
demurrer is grounded, is upon folemn argument determined by 
tle court, and not by any trial by jury; and judgment is 


) For inſtance, theſe three words, converted into ſeven, © according to 
® ſecundum fermam /latuti,” are now the form of the ſtatute,” 
(2) De concept, digeſt, &. . 


X 3 | | there- 
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thereupon accordingly given. As, in an action of treſpaſs, ( 
if the defendant in his plea confeſſes the fact, but juſtifies it 
cauſa venationis, for that he was hunting; and to this the 
plaintiff demurs, that is, he admits the truth of the plea, 
but denies the juſtification to be legal : now, on arguing this 
demurrer, if the court be of opinion, that a man may not 
juſtify treſpaſs in hunting, they will give judgment for the 
plaintiff; if they think that he may, then judgment 1s given 
for the defendant. Thus is an iſſue in law, or demurrer, 


diſpoſed of. 


An iſſue of fact takes up more form and preparation to 
ſettle it; for here the truth of the matters alleged muſt be 
ſolemnly examined in the channel preſcribed by law. To 
which examination, of facts, the name of trial is uſually 
confined, which will be treated of at large in the two ſuc- 


ceeding chapters, J 


CHAPTER judi 
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CHAPTER THE TWENTY SECOND. 


Or THE SEVERAL SPECIES or TRIAL. 


nerally adopted, and has ſo long been the ſtanding 
theme of wit and good humour, that he who ſhould attempt 


incapable of diſcernment himſelf, or elſe meant to impoſe 
upon others. Yet it may not be amiſs, before we enter upon 
tne ſeveral modes whereby certainty is meant to be obtained 
in our courts of juſtice, to enquire a little wherein this uncer- 
tainty, fo frequently complained of, . and to what 
cauſcs 1 it owes its original, | ; 


IT hath ſometimes been ſaid to owe its original tothe num- 
ber of our municipal conſtitutions, and the multitude of our 
judicial deciſions (a); which occaſion, it is alleged, abun- 
dance of rules that militate and thwart with each other, as the 
ſentiments or caprice of ſucceſſive legiſlatures and judges 


lowed; and that thereby the reſearches of the ſtudent are 
dd more difficult and laborious: but that, with proper 
induſtry, te recult of thoſe enquiries will be doubt and 
indeciſion, is a conſequence that cannot be admitted, Peo- 
pl are apt to be angry at the want of ſimplicity in our 


als for contradictory. They bring us the examples of 


i) See the preface to ſir John Davies's reports : wherein magy of the follow. 
its pic: are diſcuſſed nzore at large. 


HF uncertainty of legal proceedings is a notion fo ge- 


to refute it would be looked upon as a man, who was either 


have happened to vary. The fact, of multiplicity, is al- 


laws: they miſtake variety for contuſion, and complicated 
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arbitrary governments, of Denmark, Muſcovy, and Pruſſia; 

of wild-and uncultivated nations, the ſavages of Africa and 

5 America; or of narrow domeſtic republics, in antient Greece 

and modem Switzerland; and unreaſonably require, the ſame 

paucity, of laws, the ſame conciſeneſs of practice, in a nation 

of frecmen, a polite and commercial people, and a populcus 
extent ot territory. 


IN an arbitrary, deſpotic, government, where the lands; 
are at the diſpoſal of the prince, the rules of ſucceſſion, or 
the mode of enjoyment, muſt depend upon his will and plea- 
ſure. Hence there can be but few legal determinations re- 
lating to the preperty, the deſcent, or the conveyance of 
real eſtates; and the ſame holds in a ſtronger degree with 


| regard to goods, and chattels, and the contracts relating there- - 
to. Under a tyrannical ſway trade muſt be continually in 
jecpardy, and of conſequence can never be extenſive: this £ 
therefore puts an end to the neceſſity of an infinite number of 
rules, which the Engliſh merchant daily recurs to for adjuſting 18 
commercial differences. Marriages are there uſually con- _ 
' tracted with ſlaves; or at leaſt women are treated as ſuch: the 
no laws can be therefore expected to regulate the rights of FA 
dower, jointures, and marriage ſettlements. Few allo are F | 
the perſons who can claim the privileges of any laws; the hs 
bulk of thoſe nations, viz. the commonalty, boors, or pea- _ 
ſants; being merely villeins and bondmen. Thoſe are there- . | 
fore left to the private coercion of their lords, are eſteemed "ER 
(in the contemplation of theſe boaſted legiſlators) incapable ot «kh 
either right or injury, and of conſequence are entitled to na 1 
redreſs. We may ice, in theſe arbitrary ſtates, how large a f 
field of legal conteſts is already rooted up and deſtroyed. 8 
| c 
Ac AlN; were we a poor and naked people, as the ſavages oi decif 
America are, ſtrangers to ſcience, to commerce, and the aris be lo 
well of convenience as of luxury, we might perhaps be cou- mer 
tent, as ſome of them are ſaid to be, to refer all diſputes tothe may 1 
next man we met * the road, and lo put a ſhort end to ever} 900 F 
auſe 


contro- 
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controverſy. For in a ſtate of nature therg is no room for 


municipal laws; and the nearer any nation approaches to that 


fate, the fewer they will have occaſion for. When the peo- 
ple of Rome were little better than ſturdy ſhepherds or herdſ- 
men, all their laws were contained in ten or twelve tables: 
hut as luxury, politeneſs, and dominion increaſed, the civil 
law increaſed in the ſame proportion, and ſwelled to that 
amazing bulk which it now occupies, though ſucceſſively 
pruned and retrenched by the emperors ITheodoſius and Juſti- 
nian. | 

Ix like manner we may laſtly obſerve, that, in petty ſtates 


and narrow territories, much fewer laws will ſuffice than in 
large ones, becauſe there are fewer objects upon which the 


laus can operate. The regulations of a private family are 


ſhort and well known ; theſe of a prince's houthold are ne- 
ceſtarily more various and diffuſe. | 


Tux cauſes therefore of the multiplicity of the Engliſh 


laws are, the extent of the country which they govern; the 
commerce and refinement of its inhabitants; but, above all, 
the liberty and property of the ſubject. Theſe will naturally 


produce an infinite fund of diſputes, which mult be terminat- 
cd in a judicial way: and it is eſſential to a free people, that 


theſe determinations be publiſhed and adhered to; that their 
property may be as certain and fixed as the very conſtitution 
of their ſtate, For though in many other countries every 
thing is left in the breaſt of the judge to determine, yet with 
us he is only to declare and pronounce, not to make or new- 
nadel, the law. Hence a multitude of deciſions, or caſes ad- 
judged, will ariſe ; for ſeldom will it happen that any one rule 
will exactly ſuit with many caſes. And in proportion as the 
deciſions of courts of judicature are multiplied, the law will 
be loaded with decrees, that may ſometimes (though rarely) 
interfere with each other: either becauſe ſuccegding judges 
may not be apprized of the prior adjudication z or becaule 
they may think differently from their predeceſſors ; or be- 
cauſe the ſame arguments did not occur formerly as at pre- 


a4: ſent; 


* 
* 
— — ot > eg een SRI er Es Ae an 


OR 
— — 
— 
— — FE; CET. 
7 R - 


— — — — — —B 
DP Fo vo E 


— — rect 
— t: — —— 


e 


- ow 
©" 
b x 5 
r 7 


1 
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ſent; or, in fine, becauſe of the natural imbecility and im- 
perfection that attends all human proceedings. But, where- 
ever this happens to be the caſe i in any material point, the 
legiſlature is ready, and from time to time both may, and 
frequently does, intervene to remove the doubt; and, upon 
due deliberation had, determines by a declaratory ſtatute how 
the law ſhall be held for the future. 


| WrarzvER inſtances e of contradiction or un- 
certainty may have been gleaned from our records, or reports, 
muſt be imputed to the defects of human laws in general, 
and are not owing to any particular ill conſtruction of the En- 
gliſh ſyſtem. Indeed the reverſe is moſt ſtrid ly true. The 
Engliſh law is les embarraſſed with inconſiſtent reſolutions 
and doubtful queſtions, than any other known ſyſtem of the 


ſame extent and the fame duration. I may inſtance in the 


civil law : the text whereof, as colleQed by Juſtinian and hi: 
agents, 1s extremely eckawinons and diffuſe ; but the idle 
comments, obſcure gloſſes, and jarring interpretations grafted 
thereupon by the learned juriſts, are literally without number. 
And theſe gloſſes, which are mere private opinions of ſcho- 
laſtic doctors (and not, like our books of reports, judicial 
determinations of the court) are all of authority ſufficient io 
be vouched and relied on; which muſt needs breed great dil- 
traction and confuſion in their u The ſame may be 
ſaid of the canon law; though the text thereof is not of halt 
the antiquity with the common law of England; and though 
the more antient any ſyſtem of laws is, the more it is liable 
to be perplexed \ with the multitude of judicial decrees. When 
therefore a body of laws, of ſo high antiquity as the Fngliſh, 
is in general fo clear and perſpicuous, it argues deep wiſdom 
and foreſight in ſuch as laid the foundations, and great care 
and circumſpection, in ſuch as have built the ſuperſtructure. 


Bor is not (it will be aſked) the multitude of lawſuits, which 
we daily fee and experience, an argument againſt the clearnels 
and ecrtainty of the Jaw itſelf? By no means: for among the 
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various diſputes and controverſies, which are daily to be met 
with in the courſe of legal preceedings, it 1s obvious to obſerve 
how very few ariſe from obſcurity in the rules or maxims of 
law. An action ſhall ſeldom be heard of, to determine a. 
queſtion of inheritance, unleſs the fact of the deſcent be con- 
troverted. But the dubious points, which are uſually agitat- 
ed in our courts, ariſe chiefly from the difficulty there is of 
aſcertaining the intentions of individpals, in their ſolemn diſ- 
poſitions of property; in their contracts, conveyances, and 
teſtaments. It 1s an object indeed of the utmoſt importance 
in this ſree and commercial country, to lay as few reſtraints 
a; poſſible upon the transler of poſſeſſions from hand to hand, 

or their various deſignations marked out by the prudence, 
convenience, or neceſiities, or even by the caprice, of their 
owners: yet to inveſtigate the intention of the owner is fre- 
quently matter of difficulty, among heaps of entangled con- 
veyances or wills of a various obſcurity. The law rarely 
heſitates in declaring its own meaning; but the judges are 
frequently puzzled to find cut the meaning of others. Thus 
the powers, the interett, the privileges, and properties of a 
tenant for life, and a tenant in tail, are clearly diſtinguiſhed 
and preciſely ſettled by law: but, what words in a will ſhall 
conſtitute this or that eſtate, has occaſionally been diſputed 
for more than two centuries paſt; and will continue to be 
eiſputed as long as the carcleſſnets, the 1znorance, or ſingu- 
larity of teſtators ſhall continue to cjoath their intentions in 
dark or new-fangled expreſſions. 


Bor, notwithſtanding ſo vaſt an acceſſion of legal contro- 
verfies, ariſing from ſo fertile a fund as the ignorance and - 
wiltulneſs of individuals, theſe will bear ro wille in 
point of number to thoſe which are founded upon the diſho- 
neſt /, and diſingenuity of the parties; by either their ſug- 
veſting complaints that are falſe in fact, and thereupon 
bringing groundleſs actions; or by their denying ſuch fads 
a5 are true, in ſetting up unwarrantable deſenccs. Ex fatly 
Tritur jus: if therefore the fact be perverted or mit-repre- 
ſemted, the law which ariſes from thence will unavoidably 
he unjuſt or partial. And, in order to prevent this, it is ne- 


ceſſary 
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ceſſary to ſet right the fact, and eſtabliſh the truth contend- 
eld for, by appealing to ſome mode of probation or trial, 


which the law of the country has ordained for a criterion of 
truth and talſhood. 5 | 


THESE modes of probation or trial form in every civilized 
country the great obief of judicial deciſions. And experi- 
ence will abundantly ſhew, that above a hundred of our 
lawſuits ariſe from diſputed fads, for one where the law is 
doubted of. About twenty days in the year are ſufficient, in 
Weſtminſter-hall, to ſettle (upon ſolemn argument) every de- 
murrer or other ſpecial point of law that ariſes throughout 
the nation: but two months are annually ſpent in deciding 
the truth of facts, before ſix diſtinct tribunals, in the ſeveral 
circuits of England; excluſive of Middleſex and London, 


which afford a ſupply of cauſes much more than equivalent 
to any two of the largeſt circuits. 


TRIAL then is the examination of the matter of fact in iſa 


ſue; of which there are many different ſpecies, according to 


the difference of the ſubject, or thing to be tried: of all 


which we will take a curſory view in this and the ſubſequent 


chapter. For the law of England fo induſtriouſly endeavours 
to inveſtigate truth at any rate, that it will not confine itſelt 
to one, or to a few, manners of trial ; but varies its exami- 
nation of facts according to the nature of the fads them- 


ſelves: this being the one invariable principle purſued, that 


as well the beſt method of trial, as the beſt evidence upon 
that trial, which the nature of the caſe affords, and no other, 


ſhall be admitted in the Engliſh courts of juſtice. 


Tux ſpecies of trials in civil caſes are ſeven. By record; 
by inſpection, or examination; by certificate; by witn:ſſes; 
by wager of battel ; by wager of law; and by jury. 


. FixsT then of the trial by record. This is only uſed in 
one particular inſtance; and that is where a matter of record i 


pleaded 
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leaded in any - Gin, as a fine, a judgment, or the 1 


and the oppoſite party pleads ** nul iel record,” that there is 


no ſuch matter of record exiſting: upon this, iſſue is tender- 
ed and joined in the following form, ** and this he prays may 
« he enquired of by the record, and the other doth the like;“ 

and hereupon the party pleading the record has a day given 


him to bring it in, and proclamation | is made in court for 
him to © bring forth his record or he ſhall be condemned ;” | 


and, on his . his antagoniſt ſhall have judgment to re- 
cover, The trial therefore of this iſſue is merely by the re- 
cord; for, as fir I.dward Coke (b) obſerves, a record or en- 
rollment is a monument ot ſo high a nature, and importeth 


in it{cit ſuch abſolute veritv, that if it be pleaded that there 


is no ſuch record, it ſhall not receive any trial by witneſs, 
jury, or otherwiſe, but only by ufelf. Thus titles of nobi- 
ly, as whether earl or no earl, baron or no baron, ſhall be 
tricd by the king's writ or patent only, which is matter of 
record (c). Alto in caſe of an alien, whether alien friend 
or enemy, ſhall be tried by the league or treaty between his 
ſovereign and ours; ſor every league or treaty is of record. 
(d) And alſo, whether a manor be held in antient demeſne 
er rot, ſhall be tried by the record of —_— in the * 
exchequer. 


II. T RIAL by inſpedion, or examination, is when for the 
greater expedition of a cauſe, in ſome point or iſſue being 


either the principal queſtion, - or ariſing collaterally out of it, 


but being evidently the object of ſenſe, the judges of the 


court, upon the teſtimony of their own ſenſes, ſhall decide 


the point in diſpute. For, where the affirmative or nega- 
tive of a queſtion is matter of ſuch obvious determination, it 
is not thought necellary to ſummon a jury to decide it; who 


are properly called in to inform the conſcience of the court 


in reſpect of dubious facts: and therefore when the fact, 
from its nature, muſt be evident to the court either from 
ocular demonſtration or other irrefragable proot, there the 


law departs from its uſual reſort, the verdi& of twelve men, 


(b) 1 Tnſt. 117. 260. 48g) 9 Rep. 31. 
Js Rep. 53. 2 TY 
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and relies on the judgment of the court alone, As in caſe of 
a ſuit to reverſe a fine for non- age of the cognizor, or to ſet 


aſide a ftatute or recognizance entered into by an infant; here, 


and in other caſes of the like ſort, a writ ſhall iſſue to the 
the:iff (e), commanding him that he conſtrain the ſaid party 
to appear, that it may be aſcertained by the view of his bo- 
dy by the king's juſtices, whether he be of full age or not; 
& ut per aſpectum corporis ſui conſtare poterit Juſticiariis neſtris, 
56 ſi pracdiclus A fit plenae actatis, necne (f).“ If however 
the ccurt has, upon inſpeQion, any doubt of the age of the 
party, {as may frequently be the caſe) it may proceed to take 
prools ot the fact; ang, particularly, may examine the in. 
fant himiclf upon an oath of voir dire, veritatem dicere, that 
is, to maxe true anſwer to ſuch queſtions as the ccurt ſhall 
demand of him: or the court may examine his mother, his 
god- father, or the likc ( 2). | 


Ix like manner if a defendant pleads in abatement of the 


fuit that the plaintiff is dead, and one appears and calls him- 


ſcif the plaimiff, which the defendant denies; in this caſe 
the judges ſhall determine by inſpection and examination, 
whether he be the plaintiff or not (h). Alſo if a man be 
found by a jury an idiot a nativitate, he may come in per- 
on into the chancery before the chancellor, or be brought 
there by his friends, to be inſpected and examined, whe- 
ther idiot or not: and it, upon ſuch view and enquiry, it ap- 
pcars he is not ſo, the verdict of the jury, and all the pro- 
cecdings chercon, are uiterly void and inſtantly of no effect (i). 


Axor inſtance in which the trial by inſpection may be 
ved, is when, upon an appeal of maihem, the iſſue joined is 
whother it be mathem or no maihem, this thall be decided by 
the court upon inſpection, ſor which purpote they may call iu 

fe) 9 Rep. 31. ” though nov it is tried by inſpection. 
„% bis queſtion of non-2ge was (8g) 2 Roll. Abr. 873. 
fumeily, according to Glanvil, (I 13, (h) 9 Rep 30, 
c 15.) 5.eg by 2 jury of eight men; (i) J6:d, 3, 
| | the 


- 
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the aſſiſtance of ſurgedns (j). And, by analogy to this, in an 
action of treſpaſs for maihem, the court, (upon view of ſuch 
maihem as the plaintiff has laid in his declaration, or which 
is certified by the judges who tried the cauſe to be the ſame 
as was given in evidence to the jury) may encreaſe the da- 
mages at their own diſcretion (k); as may allo be the caſe up- 
on view of an atrocious battery (). But then the battery "mt 
muſt likewiſe be alleged to certainly i in the declaration, that 
it may appear to be the ſame with the battery inſpected. 


— — — — — 
2 


Als o, te aſcertain any circumftanees relative to a particu- 
lar day paſt, it hath been tried by an inſpection of the alma- 
nac by the court. Thus, upon a writ of error from an infe- 
rior court, that of Lynn, the error aſſigned was that the 
judgment was given on a ſunday, it appearing to be on 26 
February, 26 Eliz. and upon inſpection of the almanacs of 
that year it was found that the 26th of February in that year 
actually fell upon a ſunday: this was held to be a ſufficient 
trial, and that a trial by a jury was not neceſſary, although 
it was an error in fact; and ſo the judgment was reverſed. 
(m) But, in all theſe caſes, the judges, if they conceive a 
doubt, may order it to be tried by jury. 


III. Tas trial by certificate is allowed in ſuch caſes, where 
the evidence of the perſon certifying is the only proper crite- 
tion of the point in diſpute. For, when the fad in queſtion 
lies out of the cognizance of the court, the judges muſt rely 
on the ſolemn averment or information of perſons in ſuch a 
ſtation, as affords them the molt clear and competent know- 
lege of the truth. As therefore ſuch evidence (if given to a 
jury) muſt have been concluſive, the law, to ſave trouble 
and circuity, permits the fact to be determined upon ſuch 
certificate merely. Thus, 1. If the iſſue be whether A was 
abſent with the king in his army out of the realm in time 
of war, this ſhall be tried (n) by the certificate of the 
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(3) 2 Roll. Abr. 578. (m) Cro. Eliz. 227. gl 
(k) 1 Sid. 108. : (a) Litt, §. 102. | 
(1) Hardy, 408. 
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bas PRIVATE Book Ill. 
mareſchal of the king's hoſt in writing under his ſeal, which 
{hall be ſent to the joftices 2. If, in order to avoid an out- 
lawry, or the like, it was alleged that the defendant was in 


priſon, ultra mare, at Bourdcaux, br in the ſervice of the 


mayor of Bourdeaux, this thouid have been tried by the cer. 


tificate of the mayor; and the like of the captain of Calais. 


(o) But, when this was law (p), thoſe towns were under the 
dominion of the crown of England. And therefore, by a pa- 
rity of reaſon, it ſhould now hold that in ſimilar cafes, ariſ- 
ing at Jamaica or Minorca, the trial ſnould be by certificate 
from the governor of thoſe iſſands. We alſo find (q) that 
the certificate of the queen's meſſenger, ſent to ſummon 
home a peere!s of the realm, was formerly held a ſufficient 
trial of the contempt in refuſing io obey ſuch ſummons. 3. 
For matters within the realin; the cuſtoms of the city of 
London ſhall be tried by the certificate of the mayor and 
aldermen, certified by the mouth of their recorder (r); up- 
on a ſurmiſe from the party alleging it, that the cuſtom 
ought to be thus tried: elſe it muſt be tried by the country. 
(s) As, the cuſtom of diſtributing the effects of freemen de- 
ccaſed; of enrolling apprentices; or that he who is free ef 
one trade may uſe another; if any of theſe, or other ſimilar, 
points come in iſſue, But this rule admits of an exception, 
where the corporation of London is party, or intereſted, in 
the ſuit; as in an action brought for a penalty inflicted by 
the cuſtom : for there the reaſon of the law will not endure 
ſo partial a trial; but this cuſtom ſhall be determined by a 
jury, and not by the mayor and aldermen, certifying by the 
mouth of their recorder (t). 4. In {ome cafes, the ſheriff of 
London's certificate ſhall be the final trial: as if the iſſue be, 
whether the defendant be a citizen of London or a foreigner, 
(v), in caſe of privilege pleaded to be ſued only in the city 
courts. Of a nature ſomewhat ſimilar to which is the trial 
of the privilege of the univerſity, when the chancellor claims 
cognizance of the cauſe, becauſe one of the parties is a pti- 


(o) 9 Rep. 315 (s) Bro. Abr. t. trial. pl. 96. 
(p) 2 Roll. Abr. 583, (t) Hob. 88. 
(q) Dyer. 176, 177. (v) Co. Lit. 74. 


ltr) Co. Liu. 74. 4 Burr. 248, 


vileged 
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vileged per ſon. In this caſe, the charters, confirmed by act 
of parliament, direct the trial of the queſtion, whether a 
privileged perſon or no, to be determined by the certificate 
and notification of the chancellor under ſeal; to which it 
hath alſo been uſual to add an affdavit of the fact: but it 
the parties be at iſſue between themſelves, whether A is a 
member of the univerſity or no, on a plea of privilege, the 


trial ſhall be then by jury, and not by the chancellor”s.certi= 


ficate (u); becauſe the charters dire&t only that the privilege 
he allowed on the chanccllor's certificate, when the claim of 
cognizance 15 made by him, and not where the defendant 
himſelf pleads his privilege : ſo that this muſt be left to the 
ordinary courſe of determination. 5. In matters of eccleſia- 


ſtical juriſdiction, as marriage, and of courſe general ba- 


Hardy, and allo excommunication, and orders, theſe, and 
other like matters, ſhall be tried by the biſhop's certificate, 
(a) As if it be pleaded. in abatement, that the plaintiff is ex- 
communicated, and iſſue is joined thereon; or if a man 
claims an eftate by deſcent, and the tenant alleges the de- 
mandant to be a baſtard; or it on a writ of dower the heir 
pleads no marriage; or if the iſſue in a quare impedif be, 
whether or no the church be full by inſtitution; all theſe be- 
ing matters of mere eccleſiaſtical cognizance, fhall be. tried 
by certificate from the ordinary. But in an action on the 
caſe for calling a man baſtard, the defendant having pleaded 
in juſtification that the plaintiff was really ſo, this was di- 
rected to be tried by a jury (x: becauſe, whether the plain- 
tiff be found either a general or ſpecial baſtard, the juſtifica- 
tion will be good: and no queſtion of ſpecial baſtardy ſhall 


be tried by the biſhop's certificate, but by a jury (y). For 


a ſpecial baſtard is one born, before marriage, of Parents 
who afterwards intermarry : which is baſtardy by our law, 
though not by the eccleſiaſtical. It would:therefore be im- 
proper to refer the trial of that queſtion to the biſnop; who, 
whether the child be born before or after marriage, will be ſure 


(u) 2 Roll, Abr. $83, | (x) Hob. 17g. n < 
% Co. Litt. 74. 8 00 Dyer. 79. 
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335 PRIVAT Book III. 
to return or certify him legitimate (2). Ability of a clerk pre- 
jented (a), admiſſion, inſtitution, and deprivation of a clerk, 
ſhall allo be tried by certificate from the ordinary or metro- 
politan, becauſe of theſe he is the moſt competent judge (b): 
but induction ſhall be tried by a jury, . becauſe it is a matter 
of public notoriety (c), and is likewiſe the corporal inveſti- 
ture of the temporal profits. Refignaticn of a benefice may 
be tried in cither way (d); but it ſeems moſt properly to fall 
within the biſhop's cognizance. 6. The trial of all cuſtoms 
and practice of the courts ſhall be by certificate from the 
proper officers of thcſe courts reſpectively; and, what re- 
turn was made on a writ by the ſheriff or under-ſherif, 
ſhall be only tried by his own certificate (e). And thus much 
for thoſe ſeveral iſſues, or matters of fact, which are proper 
to be tried by certificate. : 


IV. A FOURTH ſpecies of trial is that by witneſſes, per 
teſtes, without the intervention of a jury. This is the only 
method of trial known to the civil law ; in which the judge 
is leſt to form in his own breaſt his ſentence upon the credit 
of the witneſſes examined: but it is very rarely uſed in our 
law, which prefers the trial by jury beſcre it in almoſt every 
inſtance. Save only, that when a widow brings a writ of 
dower, and the tenant pleads that the huſband is not dead; 
this, being looked upon as a dilatory plea, is, in favour of 
the widow and for greater expedition, allowed to be tried by 
witneſſes examined before the judges : and fo, faith Finch (f), 
ſhall no other caſe in our law. But fir Edward Coke (g) 
- mentions ſome others: as, to try whether the tenant in a real 

action was duly ſummoned, or the validity of a challenge to 
a juror: ſo that Finch's obſervation muſt be confined to the 
trial of direct and not collateral iſſues. And in every caſe 
ſir Edward Coke lays it down, that the affirmative muſt be 
proved by two witneſſes at the leaſt. 


(2) See introd. to the great charter. (d) 2 Roll. Abr. 683. 
edit. Oxen. ſub ann 1253. (e) 9 Rep. 31. 

(a) See beok I. ch. 111 () L. 423. 

(b) 2 loft. 632. Show, Parl. C. 88. ©) 1 Luſt, 6, 

(c) Dyer, 229. 


V. Tur 


Ch. 22.  WroNGs. 4M 


V. Tux next ſpecies of trial is of great antiquity, but 
much diſuſed; though till in force if the parties chuſe to 
abide by it; I mean the trial by wager of battel. This ſeems 
to have owed its original to the military ſpirit of our anceſtors, 
joined to a ſuperſtitious frame of mind: it being in the nature 
of an appeal to providence, under an apprehenſion and hope 
(however preſumptuous and unwarrantable) that heaven would 
give the victory to him who had the right. The deciſion of 
juits, by this appeal to the God of battels, is by ſome ſaid 

to have been invented by the Burgundi, one of the northern 
or German clans that planted themſelhes in Gaul. And it 
is true, that the firſt written injunction of judiciary combats 
that we meet with, is in the laws of Gundebald, A. D. 501, 
which are preſerved in the Burgundian code. Vet it does 
rot ſeem to have been merely a local cuſtom of this or that 
particular tribe, but to have been the common uſage of all 
thoſe warlike people from the earlieſt times (h). And it may 
alſo ſeem from a paſſage in Velleius Paterculus (j), that the 
Germans, when firſt they became known to the Romans, 
were wont to decide all conteſts of right by the ſword: for 
when Quintilius Varus endeavoured to introduce among them 
the Roman laws and method of trial, it was looked upon (ſays 
the hiſtorian) as a“ novitas incognitae diſciplinae, ut ſolita 
te armis decerni jure terminarentur.” And among the antient 
Goths in Sweden we find the practice of judiciary duels eſta— 
bliſned upon much the ſame footing as they formerly were in 
our own country (1). 


TH1s trial was introduced into England among other Nor- 
man cuſtoms by William the conqueror; but was only uſed in 
three caſes, one military, one criminal, and the third civil, 
'The firſt in the court- martial, or court of chivalry and honour 
%% : the ſecond in appeals of felony (), of which we ſhall 
ipcak in the next book: and the third upon 1jJue joined in a 


(% Scld. of duels. c. 8. (K) Co. Litt. 261, 
(j) 2. e. 118. ((h) 2 Hav K. P. C 46. 
( Stiernh, de jure Sueen. J. 1. c. 7. 
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writ of right, the laſt and moſt ſolemn deciſion of real pro- 

perty. For in writs of right the jus proprietatis, which is 
frequently a matter of difficulty, is in queſtion; but other 

real actions being merely queſtions of the jus poſſeſſionit, 

which are uſually more plain and obvious, our anceſtors did 

not in them appeal to the deciſion of -providence. Another 

pretext for allowing it, upon theſe final writs of right, was 

alſo for the ſake of ſuch claimants as might have the true 

right, but yet by the death of witneſſes or other defect of eyi- : 
dence be unable to prove it to a jury. But the moſt curious 
reaſon of all is given in the mirror (m), that it is allowable g 
upon warrant of th& combat between David for the people of f 


Iſrael of the one party, and Gohah for the Philiſtines of the e 


other party: a reaſoiff which pope Nicholas I. very ſeriouſſ/ 
decides to be inconcluſive (n). Of battel therefore on a writ 
of right (e) we are now to ſpeak; and although the writ c 
right itſelf, and of courſe this trial thereof, be at preſent diſ- 
uicd; yet, as it is law at this day, it may be matter of curi- 
oſity, at leaſt, to enquire into the forms of this proceeding, 
as we may gather them from antient authors (p). 


Tux laſt trial by battel that was joined in a civil ſuit 
(though there was afterwards one in the court of chivalry in 
the reign of Charles the firſt (q) ; and another tendered, but 
not joined, in a writ of right upon the northern circuit in 
1638) was in the thirteenth year of queen Elizabeth, as te- 
ported by fir James Dyer (r), and was held in Tothill ficld 
Weſtminſter, © non fine magna juris conſultorum perturbation,” 
ſaith fir Henry Spelman (s), who was himſelf a witneſs of 


the ceremony. The ferm, as appears from the authors before 
cited, is as follows. 


WH the tenant in a writ of riglt. pleads the general iſſue, 


iz. that he hath more right to hold, than the demandant hath eimer, 


(m) c. 3. §. 23. Edw IVI. 12. Finch. L. 42.1. Dyer, EO 

(n) Pecret. part 2. cauſ. 2. gu. 5, 301. þ Inſt 247. c01Rh; 
c. 22. (d) Kuſhw. coll. vol, 2, Part. 2. i 

(o) Append. No I. §. 6. 112. [Co 


(p) Clauvil. J. 2. c. 3 Yet. nat. brev. (r) 3b1. 
fel. 2. Neu. Narr. tit. Droit patent. (5) 16. 102. 
fel. 231. (edit. 1834.) Yearbook, 29 


_— 
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to recover; and offers to prove it by the body of his cham- 
pion, which tender is accepted by the demandant; the tenant 
in the firſt place muſt produce his champion, who, by throw- 


lates. battel with the champion of the demandant ; who, by 
taking up the gage or glove, ſtipulates on his part to accept 
the challenge. The reaſon why it is waged by champions, 
ard not by the parties themſelves, in civil actions, is becauſe, 
if any party to the {uit dies, the ſuit muſt abate and be at an 
end for the preſent; and therefore no judgment could be 
given for the lands in queſtion, if either of the parties were 
lain in battcl (t): and alſo that no perſon might claim an ex- 
emption from this trial, as was allowed in criminal caſes, 
where the battel was waged in perſon. 


A ric of ground is then in due time ſet out, of ſixty 
feet ſquare, encloſed with liſts, and on one fide a court cre&- 
ed for the judges of the court of common pleas, who attend 
there in their ſcarlet robes ; and alſo a bar is prepared for the 
learned ſerjeants at law. When the court fits, which ought 
to be by ſunriſing, u oclamation is made for the parties, and 
their champions; who are introduced by two knights, and 
are dreſſed in a coat of armour, with red ſandals, barelegged 
from the knee downwards, bareheaded, and with bare arms 
to the elbows. The weapons allowed them are only batons, 
or ſtaves, of an ell long, and a four-cornered leather target; 
ſo that death very ſeldom enſued this civil combat. In the 
court military indeed they fought with ſword and lance, ac- 
cording to Spelman and Ruſhworth ; as likewiſe in France 
only villeins fought with the buckler and baton, gentlemen 
armed at all points. And upon this, and other circumſtances 
the preſident Monteſquicu (u) hath with great ingenuity not 
oily deduced the impious cuſtom of private duels upon ima- 
2n2ry points of honour, but hath alſo traced the heroic mad- 
"els of knight errantry, from the ſame original of judicial 
winhats, But to proceed. | | 


i) Co, Litt, 294. Dyverſite der courts, 304, (u) Sp. I., b. 28. c. 20. 22, 
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. WHEN the champions, thus armed with batons, arrive 
| within the liſts or place of combat, the champion of the tenant 
then takes his adverſary by the hand, and makes oath that 
the tenements in diſpute are not the right of the demandant; 
and the champion of the demandant, then taking the other 
by the hand, ſwears? in the ſame manner that they are; ſo 
that each champion is, or ought to be, thoroughly perſuaded 
of the truth of the cauſe he fights for. Next an oath againſt 
ſorcery and enchantment is to be taken by both the champions, 
in this or a ſimilar form; * hear this, ye juſtices, that [ 
© have this day neither eat, drank, nor have upon me, 
& neither bone, ſtone, ne graſs; nor any inchantment, ſor- 
© cery, or witchcraft, whereby the law of God may be abaſ- 
& cd, or the law of the devil exalted. So help me God and 
& his ſaints.” | 


'THE battel is thus begun, and the combatants are bound to 
fight till the ſtars appear in the evening: and, if the cham- 
pion of the tenant can defend himſelf till the ſtars appexr, 
the tenant ſhall prevail in his cauſe; for it is ſufficient for him 
to maintain his ground, and make it a drawn battel, he be- 
ing already in poſſeſſion; but, if victory declares itſelf ſor 
either party, for him is judgment finally given. This victo- 
ry may ariſe, from the death of either of the champions: 
which indeed hath rarely happened; the whole ceremony, 
to ſay the truth, bearing a near reſemblance to certain rural 
athletic diverſions, which are probably derived from this ori- 
ginal. Or victory is obtained, if cither champion proves 
recreant, that is, yields, and pronounces the horrible word of 
creven; a word of diſgrace and obloquy, rather than of any 
determinate meaning. But a horrible word it indeed is to 
the vanquiſhed champion: ſince, as a puniſhment to him for 
forfeiting the land of his principal by pronouncing that ſhame- 
ful word, he is condemned, as a recreant, amittere liberan 

legem, that is, to become infamous and not be accounted i- 
et legalis bono; being ſuppoſed by the event to be proves 
for{wor”, 
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ſorſworn, and therefore never to be put upon a jury or ad- 
mitted as a witneſs in any cauſe. 


Tar1s is the form of a trial by battel; a trial which the 
tenant, or defendant in a writ of right, has it in his election 
at this day to demand; and which was, the only decn f or 
ſuch writ of right after the conqueſt, till Herry the cg 
by conſent of parliament introduced the grand aſſiſe (u), 4 
peculiar ſpecies of trial by jury, in concurrence therewith ; 
giving the tenant his choice of cither the one or the other. 
Which example, of diſcountenancing the!e judicial combats, 
was imitated about a century atterwards in France, by an edict 
of Louis the pious, A. D. 1260, and ſoon aſter by the reſt 
of Europe. The eſtabliſhment of this alternative, Glanvil, 
chief juſtice to Henry the ſecond, and probably his ad iter 
herein, conſiders as a moſt noble improvement, as in fact it 
was, of the'law (x). | 


VI. As1xTH ſpecies of trial is by avager of law, vadiatio 
legis, as the foregoing is called wager of battel, vadiatio 
daelli; becauſe, as in the former caie, the defendant gave a 
pledge, gage, or vadium, to try the cauie by battc]; ſo 
here he was to put in ſureties or vadiss, that at ſuch a day 
he will make his law, that is, take the benctit which the 
law has allowed him (y). For cur ancctors conſidered/ that 
there were many caſcs where an innocent man, of gd cre- 
dit, might be overborne by a multitude of falſe wdtneſles; 
and theretore eſtabliſhed this ſpecies of trial, by the oath of 
tie defendant himſelf: for if he will abſolutely ſwear him- 
af not chargeable, and appears to be a perſon of reputation, 


(+) Append, No. I. §. 6. percent infamine 1 ut 
%% anten magna afſiſa regale infeſti et inverecundt verbi, qued in 
lam bene ſicium, clemen lia principis, ere victi turpiter ſinot, canſecut wum. 
enſure procerum, prpulis indaltum; Ex aequitate item maxima predita eſt 


26 2 vitae hominum, et ftatus integritati legalis iſta inflitutro. Fur enim, quod 
ram en [alubriter conſulttur, ut, retinen- poſt multas it lengas dilationes ⁊ 1 
ther 4 ;ued gurs f:/idet in liver? tenement? oy” fr duellum, per benefictum 
4 „duc cajun declinate piſſnt hemi- iltius conflitutronts cammodius et accele- 
p\ ev roanhiguum, Ac per hoc contingit, ratius expeditur, (1, 2. c. 7.) 
orb, eratae et praematurae mriis ulti= (y) Co. Litt. 293. | 
"Wn. evadere ſuſiplictum, vel ſalle m 
1 | lie 
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342 PRIVATE Boax II. 
he ſhall go free and for ever acquitted of the debt, or other 
cauſe of action. 


Tunis method 4 trial is not only to be found in the codes 
of almoſt all the northern nations, that broke in upon the Ro- 
man empire and eſtaþliſhed petty kingdoms upon its ruins (]; 
but its original may alſo be traced as far back as the Moſaical 
law. If a man deliver unto his neighbour an aſs, or an 
* ox, or a ſheep, or any beaſt, to keep; and it die, or be 
c hurt, or driven away, no man ſeeing it; then ſhall an cath 
& of the Lord be between them both, that he hath not put his 
« hand untq his neighbour's goods; and the owner of it ſhall 
&* accept thereof, and he ſhall not make it good (a).“ We 
ſnall likewiſe be able to diſcern a manifeſt reſemblance, be- 
tween this ſpecies of trial, and the canonical purgation of 
the popiſh clergy, when accuſed of any capital crime. The 
defendant or perſon accuſed was in both caſes to make oath g 
his own innocence, and to produce a certain number of com- 
purgatcrs, who {wore they believed his oath. Somewhat ſimi- 


lar alſo to this is the ſacramentum deciſionis, or the voluntary . 
and deciſive oath of the civil law (b); where one of ile 2 
parties to the ſuit, not being able to prove his charge, offer; ſor 
to refer the deciſion of the cauſe to the oath of his adverſary: 2 
which the adverſary was bound to accept, or tender che ſame - 
propufal back again; otherwiſe the whole was taken as cor- A 
teſſec Ly him. But, though a cuſtom ſomewhat. ſimilar is . 
this prevailed formerly in the city of London (c), yet in ge wag 
neral the Engliſh law dees not thus, like the civil, reduce « þ 
the defendant, in caſe he is in the wrong, to the dilemi: of 1 
of either confeflion or perjury : but is indeed fo tender « « |, 
permitting the cath to be taken, even upon the deterdar:” titlec 
own requeſt, that it allows it only in a very few caſes; 2! opini 
in thoſe it has alſo deviſed other collateral remedies for tt! | 
party injured, in which the detendant is excluded from b. lch e 
wager of law. br - 
| 80 2 
(2) Sp. I. b 28. c. 13. Stiernkook (a) Prod. xxii. 10. {h) 7, 
de jure Srrcnum, d. 1.6 9. Head. l. 1. (50 Cd. 4 1. 12 (0 Fi 


7, 4+ 48.26, (<} Bio. Adr. t. ley goger. 77. 
Thi 


Ch. 22. WRONGS. | 343 
Tur manner of waging and making law is this. He that 
has waged, or given ſecurity, to make his law, brings. with 


him into court eleven of his neighbours : a en which 


we find particularly deſcribed ſo early as in the league between 
Alfred and Guthrun the Dane (d); for by the old Saxen con- 
ſtitution every man's credit in courts of law depended upon 
the opinion which his neighbours had of his veracity, "The 
defendant then, ſtanding at the end of the bar, is admoniſhed 
by the judges of the nature and danger of a falſe oath (e). 

And if he till perſiſts, he is to repeat® this or the like oath : 

hear this, ye juſtices, that I do not owe unto Richard Jones 
the ſum of ten pounds, nor any penny thereof, in manner 


« and form as the ſaid Richard hath declared againſt me. So 


help me God.” And thereupon his eleven neighbours or 
compurgators ſhall avow upon their oaths, that they believe in 
their conſciences that he ſaith the truth; ſo that himſelf muſt 
be ſworn de fedelitate, and the eleven 25 credulitate (f). It is 
held indeed by later authorities (g) that fewer than eleven 
compurgators will do: but fir Edward Coke is poſitive that 
there muſt be this number; and his opinion not only 
keins founded upon better authority, but alſo upon better rea- 
don: for, as wager of law is equivalent to a verdict in the 
defendant's favour, it ought to be eſtabliſhed by the ſame or 


equal teſtimony, namely, by the oath of fee ẽ men. And * 


indeed Glanvil expreſſes it (h), “ Jurabit dundectma manu: 
and in 9 Hen. III. (i) when a defendant in an action of debt 
waged his law, it n adjudged by the court ** guzed defendat 


& fe duodec ima manu,” Thus too, in an author of the age 


of Edward the firſt (K), we. esd, adjudicabitur reus ad 
* legem ſuam duodecima manu.” And the antient treatiſe, en- 
titled, dyver/ite des courts, expreſsly confirms fir Edward Coke's 
opinion (I). 


(d) cap. 3. Wilk. LL. A.. Fax, (k) Hergham magna. ,s. 


e) Sax. _ (1) Il covient aver” oue luy xt Payee 
(f) Co. Liu. 295, de jurer oue luy, ſc. que ils. enten 

le) 2 Ventr. 171. leur conſcicns que il dijoyt veicr. (fel. 
a) J. 1. c. 9. 306. edit, 1534 ) 


li) Fuzh. Ar. t. ley. . 8. 
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. TT muſt be however obſerved, that ſo long as the cuſtom 
continued of producing the ſea, the ſuit, or witneſſes to 
give probability to the plaintiff's demand, (of which we ſpoke 
in a former chapter) the defendant was not put to wage his 
law, unleſs the ſea was firſt produced, and their teſtimony 
was found conſiſtent. 'To this purpoſe ſpeaks magna carta, 
c. 28, © Nullus ballivus de cactero ponat aliquem ad legen 
* manifeſtam,” (that is, wager of battel) „ nec ad juramen- 
e tum,” (that is, wager of law) © ſimplici loquela ſua,” 

(that is, merely by his count or declaration) * fine teſtibu | 
* fidelibus ad hoc induftis.” Which Fleta thus explains (m): 
cc i petens ſeam produxerit, et concordes inveniantur, tune 
cereus poterit vadiare legem ſuam contra petentem et contra ſce- 
& tam ſuam prolatam; ſed ft ſedla variabilis inveniatur, extun; 
4 non tenebitur legem vadiare contra ſedtam illam.“ It is true 
indeed, that Fleta expreſsly limits the number of compurgz- 
tors to be only double to that of the ſea produced; 18 
« duos vel tres feſies produxerit ad probandum, oportet qui 
& defenſio fiat per quatuor vel per ſex ; ita quod pro quolibrt teſt 
ce duos producat juratores, uſque ad duodecim :” fo that ac 
cording to this doctrine the eleven compurgators were only 
to be produced, but not all of them ſworn, unleſs the ſz 
conſiſted of fix. But, though this might poſſibly be the rule 
till the production of the ſea was generally diſuſed, ſince 
that time the duodecima manus ſeems io have been generally 


required (n). | 


Ix the old Swediſh or Gothic conſtitution, wager of law 
was not only permitted, as it ſtill is in criminal cafes, un- 
leſs the fuct be extremely clear againſt the priſoner (o); 
but was allo ablolutely required, in many civil cafes : which 
an author of their own (p) very juſtly charges as being the 
ſource of frequent perjury. This, he tells us, was owing 
to the popiſh eccleſiaſtics, who introduced this method ot 
purgation from their canon law; and, having ſown a plen- 
tiful crop of oaths in all judicial proceedings, reaped 


(mn) J. 2. e. 63. | (p) Stiernhook de jure uch. I.. 
(a) Bro. Abr.t ley gager. o. C. 9. WY 
(e) Mod, Uo, Hilt, XXX. 23, 

. after: 
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afterwards an ample harveſt of perjuries: for perjuries were 
puniſhed in part by pecuniary fines, payable to the coffers of 
the church. But with us in England wager of law is never 
required; and is then only admitted, where an action is 
brought upon ſuch matters as may be ſuppoſcd to be private- 


y tranſacted between the parties, and wherein the defendant 


may be preſumed to have made ſatisfaction without being 
able to prove it. Therefore it is only in actions of debt up- 
on ſimple contract, or for an amercement, in actions of de- 
tinue, and of account, where the debt may have been paid, 


the goods reſtored, or the account ballanced, without any 


evidence of either; it is only in theſe actions, I ſay, that 
the defendant is admitted to wage his law (q): fo that wager 
of law lieth not, when there is any ipectalty, as a bend or 
deed, to charge the defendant; for that would be cancelled 
if ſatisfied z but when the debt growech by word only. Nor 
doth it he in an action of debt, for arrears of an account, ſet- 
ted by auditors in a former action (r). And by ſuch wager 
of law (when admitted) the plaintiff is perpetually barred; 
for the law, in the ſimplicity of the antient times, preſum- 
ed that no one would toriwearhimſclf, for any werldly thing. 
(s) Wager of Jaw however licth in a real action, where the 
tenant alleges he was not legally ſummoned to appear, as 
well as in mere perſonal contracts (i). 


A MAN outjawed, attainted for falſe verdict, or for con- 
friracy or perjury, or oincrwiſe become infamous, as by 
pronouncing the horrible word in a trial by battcl, ſhall not 
be permitted to wage his jaw. Neither ſhall an infant under 
the age of twenty one, {or he cannot be admitted to his 
vath; and therefore, on the other hand, the courſe of ju- 
{tice ſhall flow equally,” and the defendant, where an infant 


is plaintiff, ſhall not wage his law. But a feme-covert, 


when joined with her huſband, may be admitted to wage her 
law: and an alien ſhall do it in his own language (u). 


* 


(4) Co. Litt, 296, (t) Finch. L. 423. 
(1) io Pep. 103. tu) Co. Litt. 298. 
(„) Co. Lit. 295. 6 
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IT is moreover a rule, that where a man is 3 by 
law to do any thing, whereby he becomes creditor to another, 
the defendant in that cafe ſhall not be admitted to wage his 
law: for then it would be in the power of any bad man to run 
in debt firſt, againft the inclinations of his creditors, and af- 
terwards to ſwear it away, But where the plaintiff hath gi- 
ven voluntary credit t6 the defendant, there he may wage 
his law; for, by giving him ſuch credit, the plaintiff has 
himſelf borne teſtimony that he is one whoſe character may 
be truſted. Upon this principle it is, that in an action of 
debt againſt a priſoner by a gaoler for his victuals, the de- 
fendant ſhall not wage his law: for the gaoler cannot refuſe 
the priſoner, and ought not to ſuffer him to periſh for want 
of ſuſtenance. But otherwiſe it is for the board or diet of a 
man at liberty. In an action of debt brought by an attorney 
for his fees, the defendant cannot wage his law, becauſe the 
plaintiſf is compellable to be his attorney, And fo, if a ſer— 
vant be retained according to the ſtatute of labourers, 5 Elis. 

c. 4. which obliges all ſingle perfons of a certain age, and 
not having other viſible means of livelyhood, to go out to 
ſervice; in an action of debt for the wages of ſuch a ſervant, 
the maſter ſhall not wage his law, becauſe the plaintiff was 
compellable to ſerve. But it had been otherwiſe, had the 
hiring been by ſpecial contract, and not according to the ſta- 
tute (w). 


Ix no caſe where a contempt, treſpaſs, deceit, or any in- 
jury with force is alleged againſt the defendant, is he per- 
mitted to wage his law (x): for it is impoſſible to preſume he 
has ſatisfied the plaintiff his demand in ſuch caſes, where da- 
mages are uncertain and left to be aſſeſſed by a jury. Nor 
will the law truſt the defendant with an oath to diſcharge 
luimſelf, where the private injury is coupled as it were with 
4 public crime, that of force and violence; which would be 
equivalent to the purgation oath of the civil law, which ours 
bas fo juſtly rejectcd, | 


| n Co. Lit. 233. (x) 7574. Raym. 286. 


ExrcuTORs 
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VxEcuTORS and ene when charged for the 
debt of the deceaſed, ſhall not be admitted to wage their 
law (y): for no man can with a ſaſe gonſcience wagę law of 
another man's contract; that is, ſwear that he never enter- 


ed into it, or at leaſt that he privately diſcharged it. The | 


king alſo has his prerogative; for, as all wager of law im- 
ports 4 reflection on the plaintiff for diſhoneſty, therefore 
there ſhall be no ſuch wager on actions brought by him (2). 
And this prerogative extends and 1s communicated to his 
debtor and accomptant; for, on a writ of quo miuus in the 
exchequer for a debt on ſimpie contract, the dciencant is 


not allowed to wage his law (a), 


Tyvs the wager of law was never permitted, but where 
the defendant bore a fair and unreproachable character; and 
it alſo was confined to ſuch cafes where a debt might be ſup- 
poſed to be diſcharged, or ſatisfaction made in private, 
withcut any witneſies to atieſt ii: and many other prugential 
reſtrictions accompanied this indulgence. But at length it 
vas conſidered, that (even under all its reſtrictions). it threw 
too great a temptation in the way of indigent or profligate 


men : and therefore by degrees new remedies w ere introdu- 


ccd, wherein no defendant is at liberty to wage his law, 
So that now no plaintiff need at all apprehe nd any danger from 
the hardineſs of his debtor's conſcience, unleis he voluntarily 
chooſes to rely on his adverſary's veracity, by bringing an 
obſolete, inftead of a modern, action. 'Iheretcre one ſhall 
hardly hear at preſent of an adion of delt brought upon a 
ſimple contract; that being ſupplied by an action of trefpals 
o the caſe for the breach of a promiſe or afſumpyit ; wherein, 
tough the ſpecific debt cannot be recovered, yet damages 
may, equivalent to tlie ſpecific debt. And, this being an 
action of treſpaſs, no law can be wages therein, So, in— 
lead of. an action of detinue to recover the very thing de- 
tained, ga action of treſpals on the cale in 179ver and conver- 


5 Finch. I. 424. (a) Co. L::t. 295. 
(0 bid, n 
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348 PRIVATE | Book III. 
fon is uſually brought; wherein, though the horſe or other 
ſpecific chattel cannot be had, yet the defendant ſhall pay 
damages for the converſion, equal to the value of the chat- 
tel; and for this treſpaſs alſo no wager of law is allowed. In 


the room of actions of account a bill in equity is uſually filed: 


wherein, though the defendant anſwers upon his oath, yet 
ſuch oath is not concluſive to the plaintiff; but he may 
prove every article by other evidence, in contradiction to 
what the defendant has ſworn. So that wager of law is quite 


out of uſe, being avoided by the mode of bringing the action; 


but till it is not out of force. And therefore, when a new 
ſtatute inflicts a penalty, and gives an action of debt for re- 
covering it, it is uſual to add, in which no wager of law 
ſhall be allowed : otherwiſe an hardy delinquent might eſcape 
any penalty ot the law, by ſwearing he had never incurred, 
or elfe had diſcharged it. 


Tursr fix ſpecies of trials, that we have conſidered in the 
preſent chapter, are only had in certain ſpecial and eccentri- 
cal caſes; where the trial by the country, per pars, or by 
jury, would not be ſo proper or effectual. In the next 


chapter we ſhall conſider at large the nature of that princi- 


pal criterion of truth in the law of England. 


CuarrEN 
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CHAPTER THE TWENTY THIRD. 
FF 


Or TRI TRIAL BY JURY. 


HE. ſubject of our next enquiries will be the nature 
and method of ihe trial by jury; called alſo the trial 
ter puis, er by the country, A trial that hath been uſed time 


out of mind in this nation, and ſeems to have been co-eval_ 


with the firſt civil government thereof. Some authors have 
endeavourcd to trace the original of juries up as high as the 
Britons themſelves, the firſt inhabitants of our iſland ; but 
certain it is, that they were in ule among the earlieſt Saxon 
colonies, their inſtitution being aſcribed by biſhop Nicolſon 
(a) to Woden himſelf, their great legiſlator and captain. 
Hence it is, that we may find traces of juries in the laws of 


all thoſe nations which adopted the feodal ivitem, as in Ger- 


many, France, and Italy; who had all of them a tribunal 
compoſed of twelve good men and true, * bon; homines,” 
uſually the vaſals or tenants of the lord, being the equals or 
peers of the parties litigant : and, as the lord's vaſals judged 
each other in the lord's courts, ſo the king's vaſals, or the 
lords themſelves, judged each other in the King's court (b). 
In England we find actual mention of them fo early as the 
laws of king Ethelred, and that not as a new invention (c). 
Stiernhook (d) aſcribes the invention of the jury, which in 


(a) De jure Saxenum, p. 12. (e) Wilk. LL. Angl. Sax 117. 
(b) Sp. L. b. 30. c. 18, Capitul. (d) De jure Sucenum. |, 1. c. 4. 
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the Teutonic language is denominated nembda, to Regner, 
king of Sweden and Denmark, who was cotemporary with 


our king Egbert. Juſt as we are apt to impute the inven-. 


tion of this, and ſome other pieces of juridical polity, to 
the ſuperior genius of Alfred the great; to whom, on ac- 
count of his having done much, it is uſual to attribute 
every thing: and as the tradition of antient Greece placed to 
the account of their one Hercules whatever atchievement was 


perfermed ſuperiot to the orditiary proweſs of manking. 


Whereas the truth ſeems to be, that this tribunal was uni— 
verſally eſtabliſhed among all the northern nations, and ſo 
interwoven in their very conſtitution, that. the earlieft ac- 
counts of the one give us alſo ſome traces of the other. ys 
eſtabliſhment however and uſe, in thts iſland, of what date 
foever it be, though ſor a time greatly impaired and ſhaken 
by the introduction of the Norman trial by battel, was al- 
ways ſo highly eſteemed and valued by the people, that ro 
conqueſt, no change of government, could ever prevail to 
aboliſh it. In magna carta it is more than once inſiſted on 
as the principal bulwark of our liberties; but ef, ecially by 
chap. 29. that no freeman ſhall be hurt in either his perſon 
or property, “ rift per legale judicium parium ſuorum vel per 
« legem terrae.” A privilege which is couched in almoſt 
the ſame words with that of the emperor Conrad, two hun- 
dred years before (e): nemo beneficium ſuum perdat, n:/i 2 
ce cundum conſuctudinem anteceſſarum noflrorum et per judicium 
* parium ſuorum.” And it was ever eſtcemed, in all coun- 
tries, a privilege of the higheſt and moſt beneficial nature. 


- Bur I will not miſpend the reader's time in fruitleſs enco- 
miums on this method of trial: but ſhall proceed to the diſſec- 
tion and examination of it in all its parts, from whence indeed 
its higheſt encomium will ariſe; ſince, the more it is ſcarched 
into and underſtood, the more it is ſure to be valued. And this 
is a ſpecies of knowlege moſt abſolutely neceſſary for evcry 
gentleman in the kingdom: as well becauſe he may be fre- 


(e) LL. Len geb. I. 3.1.8. J. 4. 


quently 
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quently called upon to determine in this capacity the rights 
of others, his fellow-ſubje&s; as becauſe his own property, 
kis liberty, and his life, depend upon maintaining, in its le- 
gal force, the conſtitutional trial by jury, 


TRIALs by jury in civil cauſes are of two kinds; extraor- 

dinary, and ordinary. The extraordinary I ſhall only briefly 

hint at, and confine the main of my obſervations to that 
which is more uſual and ordinary. 


Tux firſt ſpecies of extraordinary trial by jury is that of 
the grand aſſiſe, which was inſtituted by king Henry the ſe- 
cond in parliament, as was mentioned in the preceding chap- 
ter, by way of alternative offered to the choice of the tenant 
or defendant in a writ of right, inſtead of the barbarous and 
unchriſtian cuſtom of duelling. For this purpoſe a writ de 
magna afſiſa eligenda is directed to the ſheriff (f), to return 
four knights, who are to elect and chooſe twelve others to 
be joined with them, in the manner mentioned by Glanvil; 
(g) who, having probably adviſed the meaſure itſelf, is more 
than uſually copious in deſcribing it: and theſe, all together, 
ſorm the grand aſſiſe, or great jury, which is to try the mut- 
ter of right, and muſt conſiſt of ſixteen jurors (h). 


AxoTHER ſpecies of extraordinary juries, is the jury to try 
an attaint; which is a proceſs commenced againſt a former 
jury, for bringing in a falſe verdict; of which we ſhall ſpeak 
more largely in a ſubſequent chapter. At preſent I ſhall on- 
ly obſerve, that this jury is to conſiſt of twenty four of the 
beſt men in the county, who are called the grand jury in the 
taint, to diſtinguiſh them from the firſt or petit jury; and 
cheſe are to hear and try the goodneſs of the former verdict. 


(f) F. N. B. 4. (b) Finch. L. 412, 1 Leon. 303. 
le) L 2. 0 11-21. 


y | Wirth 
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WIr R regard to the ordinary trial by jury in civil caſes, [ 
ſhall purſue the ſame method in conſidering it, that I ſet out 
with in explaining the nature of proſecuting actions in general, 
wiz. by following the order and courſe of the proceeding, 
themſelves, as the moſt clear and perſpicuous way of treat- 
ing it. | | 


WHEX therefore an iſſue is joined, by theſe words, * and 
* this the aid A prays may be enquired of by the country,” 
or, and of this he puts himſelf upon the country, and the 
* ſaid B does the like,” the court awards a writ of venire fa- 
cias upon the roll or record, commanding the ſheriff © that 
r he cauſe to come here on ſuch a day, twelve free and lau- 
ful men, /iberos et legales bomines, of the body of his coun- 
* ty, by whom the truth of the matter may be better known, 
c and who are neither of kin to the aforeſaid A, nor the 
c aforeſaid B, to recognize the truth of the iſſue between 
ec the ſaid partics (i).“ And ſuch writ is accordingly iſſued to 
the ſheriff. | | 


THUS the cauſe ſtands ready for a trial at the bar of the 
court itſelf : for all trials were there antiently had, in action, 


which were there firſt commenced ; which never happercd p 
but in matters of weight and conſequence, all-trifling ſui; ( 
being ended in the court-baron, hundred. or county courts: t 
and all cauſes of great importance or difficulty are ſtil! uſually 4 
retained upon motion, to be tried at the bar in the ſuperic; te 
courts. But when the uſage began, to bring actions of any . 
trifling value in the courts of Weſtminſter-hall, it was found th 
to be an intolerable burthen to compel the parties, witneſſo, at 


and jurors, to come from Weſtmorland perhaps or Cornwall, 
to try an action of aſſault at Weſtminſter. Therefore the le- 
giſlature took into conſideration, that the king's juſtices came 
uſually twice in the year into the ſeveral counties, ad cafi- 
endas aſſiſas, to take or try writs of aſſiſe, of mort d an. 
ceſtor, novel diſſeiſin, nuſunce, and the like. The form 
of which writs we may remember was ſtated to be, thit 


c 


(i) Append. No, II. F. 4. 


they 
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they commanded the ſheriff to ſummon an aſſiſe or jury, 

and go to view the land in queſtion; and then to have the ſaid 

jury ready at the next coming of the juſtices of aſſiſe (toge- 
| ther with the parties) to recognize and determine the diſſeiſin, 
or other injury complained of. As therefore theſe judges 
were ready in the country to adminiſter juſtice in real actions 
of aſſiſe, the legiſlature thought proper to refer other matters 
in iſſue to be allo determined before them, whether of a 
mixed or perſona] kind, And therefore it was enacted by 
ſtatute V/eitm. 2. 13 Edw. I. c. 30. that a clauſe of 1 pivs 
mould be inſerted 12 all the aforefaid writs of venire facias ; 
that is, “that the ſheriff ſhould cauſe the jurors to come to 
« Wettminſter (or wherever the king's courts ſhould be held) 
on ſuch a day in eaſter and michaclmas terms; uiii pris, 
& unleſs before that day, the Juſtices aſſigned to take aſſiſes 
« ſhall come into his ſaid county.” By virtue of which the 
Meriff returned his jurors to the court of the juſtices of aſſtie, 
which was ſure to be held in the vacation before caſter and 
michaclmas terms; and there the tiial was Lad. 


Ax inconvenience attended this remedy : principally be- 
cauſe, as the ſheriff made no return of the jury to the court 
at \Vcſtinintter, the parties were ignorant who they were till 
they came upon the trial, an therefore were not ready with 
ticir challenges or exceptions. Tor this reaſon by the ſtature 
42 Ldw. III. c. 11. the method of trial, by miſs prive was al- 
tered; and it was enacted that no inqueſts (except of aſſiſe and 


ny gaol-delivery) ſhould be taken by writ cf rift pring, till after 
nd the ſheriff had returned the naines of the | jurors to the court 
* one. So that now the clauic of ni/s privs is left out of the 
all, writ of venire facias, which is the ſherift's warrant to warn 
1 the jury 3 and is interted in another part of the proceedings, 
me a we ſhall ſee preſently. 

aft 


For now the courſe is, fo make the ſheriff 's ven returnable 
en the laſt return ot the fame term wherein iſſue 15 joincd, viz, 
chat hilars or trinity ters; which, from the ne up Ot ths 1tFurs 

17 are wb N it; . terms. And he retuens the 
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names of the jurors in a panel (a little pane, or oblong piece 

of parchment) annexed to the writ. This jury is not ſum- 

moned, and therefore, not appearing at the day, muſt una- 
voidably make default. For which reaſon a compulſive pro · 
ceſs is now awarded againſt the j Jurors, called in the common 
| pleas a writ of habeas corpora juratorum, and in the king's 

bench a diſtringas, commanding the ſheriff to have their bo- 
dies, or to diſtrein them by their lands and goods, that they 
may appear upon the day appointed. The entry therefore on 
the roll or record is (,“ that the jury is reſpited, through 
defect of the jurors, till the firſt day of the next term, 
& then to appear at Weſtminſter ; unleſs before that time, 

cc vi. on Wedneſday the fourth of March, the juſtices of our 
& lord the kirg, appointed to take aſſiſes in that county, ſhall 
& have come to Oxford, that is, to the place aſſigned for 
&« holding the aſſiſes. Therefore the ſheriff is commanded to 
c have their bodies at Weſtminſter on the ſaid firſt day of 
4 next term, or before the iaid juſtices of aſliſe, if before 
cc that time they come to Oxford; vi. on the fourth of March 
« aforeſaid.” And, as the judges are ſure to come and open 
the circuit commifſions on the day mentioned in the writ, the 
ſheriff returns and ſummons this jury to appear at the aſliſc;, 
and there the trial is had before the juſtices of aſſiſe and ni 

prius : among whom (as hath been faid) (I) are uſually two of 
the judges of the courts at Weſtminſter, the whole kingdom 
being divided into fix circuits for this purpoſe. And thus we 
may obſerve that the trial of common iſſues, at niſi prius, wa 
in its original only a collateral incident to the original buſinel 
of the juſtices of aſſiſe; though now, by the various revolution 
of practice, it is become their principal employanent : hard) 
any thing remaining in uſe of the real aſſiſes, but the name. * 


Ir the ſheriff be not an indifferent perſon ; as if he be: ple: 
party in the ſuit, or be related by either blood or affinity to and 
either of the parties, he is not then truſted to return the jury; Kiny 
but the verz#re ſhall be directed to the coroners, who in this, 2 + nc 


(&) Append. No. II. F. 4, (1) See pag. 88. I ſom, 
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in many other inſtances, are the ſubſtitutes of the ſheriff, to 
execute proceſs when he is deemed an improper perſon. If 
any exception lies to the coroners, the venire ſhall be direct- 
ed to two clerks of the court, or two perſons of the county 
named by the court, and ſworn (m). And theſe two, who 


are called eliſors, or electors, ſhall indifferently pame the 
jury, and their return is final. 


Lr us now pauſe a while, and obſerve (with fir Matthew 
Hale) (n) in theſe firſt preparatory ſtages of the trial, how 
admirably this conſtitution is adapted and frained for the in- 
veſtigation of truth, beyond any other method of trial in the 
world. For, firſt the perſon returning the jurors is a man of 
ſome fortune and conſequence ; that ſo he may be not only the 
les tempted to commit wilful errors, but likewiſe be reſponſi- 
ble for the faults of either himſelf or his officers: and he is 
alſo bound by the obligation of an oath faithfully to execute 
his duty. Next, as to the time of their return: the panel is 
returned tothe court upon the original venire, and the jurors 
are to be ſummoned and brought in many weeks afterwards 
to the trial, whereby the parties may have notice of the jurors, 
and of their ſufficiency or inſufficiency, characters, conneCti- 
ons, and relations, that ſo they may be challenged upon juſt 
cauſe; while at the fame time by means of the compulſory 
proceſs (of diſtringas or habeas corpora) the cauſe is not like 
to be retarde through defect of j jurors. Thirdly, as to the 
place of their appearance: which in cauſes of weight and 
conſequence Is at the bar of the court; but in ordinary caſes 
at the aſſiſes, held in the county where the cauſe of action 
ariſes, and the witneſſes and jurors live: a proviſion moſt 
excellently calculated for the ſaving of expenſe to the par- 
tics. For, though the preparation of the cauſes in point of 
pleading is tranſacted at Weſtminſter, whereby the order 
and uniformity of proceeding 1s preſerved throughout the 
kingdom, and multiplicity of forms is prevented; yet this 
1s no great charge or trouble, one attorney being able to 
tranſact the buſineſs of forty clients. But the trouble- 
lome and moſt expenſive attendance is that of jurors and 


(n) Fortec, 4 Lad. LT. c. 25. (a) Hiſt. C. L. c. 12. f 
1 | witneſſes 
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, 


witneſſes at the trial; which therefore is brouglu home to them, 
in the country where moſt of them inhabit. Fourthly, the 


Perſon, before whom they are to appear, and before whom the 


trial is to be held, are the judges of the ſuperior court, if it 
be a trial at bar; or the judges of aſſiſe, delegated from the 
courts at Weſtminſter by the king, if the trial be held in the 
country : perſons, whoſe learning and dignity ſecure their 
juriſdiQion from contempt, and the novelty and very parade 
of whoſe appearance have no fmall influence upon the multi- 
tude. The very point of their being ſtrangers in the county 
is of infinite ſervice, in preventing thoſe factions and parties, 


which weuld intrude in every cauſe of moment, were it tried 


only before perſons reſident on the ſpot, as juſtices of the 
peace, and the like. And, the better to remove all ſuſpicion 
of partiality, it was wiſely provided by the ſtatutes 4 Edu. 
HI. c. 2. 8 Ric. II. c. 2. and 33 Hen. VIII. c. 24. that no 
judge of aſſiſe ſnould hold pleas in any county wherein he 
was born or inhabits. And, as this conſtitution prevents par- 
ty and faction from intermingling in the trial of right, ſo it 
keeps both the rule and the adminiſtration of the laws uniform. 


Theſe juſtices, though thus varied and ſhifted at every aſſiſcs, 


are all ſworn to the ſame laws, have had the fame education, 
have purſued the ſame ſtudies, converſe and conſult together, 
communicate their deciſions and reſelutions, and pretide in 
thoſe courts which arc mutually connected and their judgments 
blended together, as they are interchangeably courts of appeal 
or advice to each other. And hence their adminiſtration of 


| Juſtice, and conduct of trials, are confonant and uniform; 


whercby that confuſion and contrariety are avoided, which 
would naturally ariſe irom a variety of uncommunicating jud- 
ges, or from any provincial eſtabliſhment. But let us now 
return to the aſſiſcs. 


WHEN the general day of trial is fixed, the plaintiff or ls 
attorney mult bring down the record to the aſſiſes, and enter 
with the proper officer, in order to its being called on in courle. 


It it be not ſo entered it cannot be tried; e it is in the 
Plaintiſl“ 
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plaintiſf's breaſt to delay any trial by not carrying down the 
record: unlets the defendant, being feartul of tuch neglect 
in the plaintiff, and willing to diſcharge himſelf from the ac- 


tion, will himſelf undertake to bring on the trial, giving pro- 
per notice to the plaintiff, Which procceding is called the 
trial by proviſs; by reaſon of the clauſe then inferted in the 
ſheriff's venire, viz. © proviſo, provided that if two writs 
« come to your hands, (that is one from the plaintiff and 
« znother from the defendant) you ſhail execute only one of 
« them.” Rut this practice begins to be diſuſed, ſince the 


ſtatute 14 Geo. II. c. 17. which enacts, that if, after iſſue 


joined, the cauſe is not carried down to be tried according 


to the courſe of the court, the plaintiff ſhall be eſteemed to 
be nonſuited, and judgment ſhall be given for the detendant 
as in caſe of a nonſuit. In caſe the plaintiff intends to try the 


cauſe, he is bound to give the defendant (if he lives within 
forty miles of London) cight days notice of trial; and, if he 
lives at a greater diſtance, then tourtcen days notice, in order 
to prevent ſurprize : and if the plaintiff then changes his mind, 

and docs not countermand the notice fix days before the trial, 

he ſhall be liable to pay coſts to the defendant for not procced- 
ing to trial, by the ſame laſt mentioned ſtatute. The defen- 
dant however, or plaintiff, may, upon good cauſe ſhewn to 
the court above, as upon abſence or ſickneſs of a material 
witneſs, obtain leave upon motion to deter the trial of the 
cauſe ti ill the next aſſiles. 


ende ſuppoſe ail previous Reps to be regularly 
ſettled, and the cauſe to be called on in court. IJhe record 


is then handed to the judge, to peruſe and obſerve the plead- 


ings, and what iſſues the parties are to maintain and prove, 
wlule the jury is called and worn. Io this end the 


ſheciff returns his compulſive proceis, the writ of habeas 


corpora, or diftringas, with the panel ef jurors aunexed, 
to the judge's oſticer in court. The jurors contained in the 
panel are either ſpecial er commen jurors. Special Jurics 
were originally introduced in trials at bar, when the cauſes 


were pf too great nicety for the difcuſion of ordinary 
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freeholders; or where the ſheriff was ſuſpeQed of partiality, 
though not upon ſuch apparent cauſe, as to warrant an excep- 
tion to him. He is in ſuch caſes, upon motion in court and 
a rule granted thereupon, to attend the prothonotary or other 
proper officer with his freeholder's book; and the officer i; 
to take indifferently forty eight of the principal freeholder; 
in the preſence of the attornies on both ſides ; who are each 


of them to ſtrike off twelve, and the remaining twenty four 


are returned upon the panel. By the ſtatute 3 Geo. II. c. 25. 
either party is entitled upon motion to have a ſpecial jury 
ſtruck upon the trial of any iſſue, as well at the aſſiſes as a 
bar; he paying the extraordinary expenſe, unleſs the Judze 
will certify (in purſuance of the ſtatute 24 Geo. Il. c. 16. 
that the cauſe required ſuch ſpecial jury. 


A coMMON jury is one returned by the ſheriff according 
to the directions of the ſtatute 3 Geo. II. c. 25. which ap- 
points, that the ſheriff ſhall not return a ſeparate pand tor 
every ſeparate cauſe, as formerly; but one and the ſame 

ane] for every cauſę to be tried at the fame aſliies, containing 
not leſs than forty eight, nor more than ſeventy two, jurors; 
and that their names, being written on tickets, ſhall be Put 
into a box or glaſs; and when each cauſc is called, twelve cf 
theſe perſons, whoſe names fſhail be firſt drawn out of the 
box, ſhall be ſworn upon the jury, unleſs abſent, challenged, 
or excuſed; and unleſs a previous view of the lands, cr 
tenements, or other matters in queſtion, ſhall have been 
thought neceſſary by the court: in which caſe ſix or more 
of the jurors returned, to be agreed on by the parties, or 
named by a judge or other proper officer of the court, ſh:ll 
be appointed to take fuch view z and then ſuch of the jury a 
have appeared upon the view (if any) (o) ſhall be ſworn on 
the inqueſt previous to any other jurors. Theſe acts are wel! 
calculated to refrain any ſuſpicion of partiality in the ſherifi, 
or any tampering with the jurors when returned, | 


| (9) 4 Burr. 253, 
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As the jurors appear, when called, they ſhall be ſworn, 
unleſs cha/lenged by either party. Challenges are of two 
forts ;- challenges to the array, and challenges to the polls. 


CHALLENGES to the array are at once an exceptjon to the 
whole panel, in which the jury are arrayed or ſet in order by 
the ſheriff in his return; and they may be made upon account 
cf partiality or ſome default in the ſheriff, or his under-officer 
who arrayed the panel, And, generally ſpeaking, the ſame 
reaſons that before the awarding the venire were ſufficient to 
have directed it to the coroners or elifors, will be allo ſuffici- 
ent to quaſh the array, when made by a perlon or officer of 
whoſe partiality there is any tolerable ground of ſuſpicion. 
Alſo, though there be no perſonal objection againſt the ſheriff, 
yet if he arrays the panel at the nomination, or under the 4 
rection of either party, this is good cauſe of challenge to the 
array. Formerly, if a lord of parliament had a cauſe to be 
tried, and no knight was returned upon the jury, it was a 
caule of challenge to the array: but an unexpected uſe havi 
been made of this dormant privilege by a ſpiritual lord (p), 
(though hi; title to ſuch privilege was very doubtful) (q) it 
was aboliſhed by ſtatute 24 Geo. II. c. 18. Alſo, by the 


policy of the antient law, the jury was to come de vicinete, 


from the neighbourkood of the vill or place where the cauſe of 
action was laid in the declaration; and therefore ſome of the 


jury were obliged to be returned from the hundred in which 


ſuch vill lay; and, if none were returned, the array might 
be challenged for defect of hundredors. Thus the. Gothic 
jury, or nembda, was alſo collected out of every quarter of 
the country; ** binos, trinas, vel etiam ſents, ex ſingulis ter- 
* riteris quadrantibus (r).“ For, living in the neighbour- 
hood, they were properly the very country, or pats, to 
which both parties had appealed; and were ſuppoſed to 
know before-hand the characters of the parties and witneſles, 
and therefore the beiter knew what credit to gie to the fadts 


(p) K. v. Bp. of Worceſter, M. 23 (q) 2 Whitelocke of parl. 217. 
Ces, II. B. R. (F] Sticrahovt de jure Goth J. xc, 
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alleged in evidence. But this convenience was overballan- 
ced by another very natural and almoſt unavoidable incon- 
venięnce; that jurors, coming out of the immediate neigh- 
bourhood, would be apt to intermix their prejudices and par- 
tialities in the trial of right. And this our Jaw was fo ſenſible 
of, that it for a long time has been gradually relinquiſhing 
this practice; the number of neceſſary hundredors in the 
whole panci, which in the reign of Edward III. were conftant- 
ly fix (5), being in the time of Forteſcue (i) reduced to far. 

Aiterwarcs indeed the ſtatute 35 Hen. VIII. c. 6, reſtorcd 
the antient number of ſix, but that clauſe was ſcon virtually 
repealed by ſtatute 27 Eliz. c. 6. which required only tv, 
And fir Edward Coke alſo (u) gives us ſuch a variety of cir. 
cumſtances, whercby the courts permitted this neceſſary num. 
ber to be evaded, that it appears they were heartily tired et 
it. At length, by ſtatute 4 & 5 Ann. c. 16. it was entirch 
aboliſned upon all vil actions, except upon penal ſtatutes; 

and upon ops allo by the 24 Geo. II. c. 18. the jury being 

now only to come de corpore tomitatus, from the body of th, 
county at large, and not de wicineto, or from the particy!;; 
' neighbourhocd. The array by the antient law may alſo le 
challenged, if an alien be party to the ſuit, and, upon a nl. 
obtained by his motion to the court for a jury de medizta- 
linguae, ſuch a one ve not returned by the ſheriF, purſuan 
to the ſtatute 28 Edw. III. c. 18. which enacts, that whe 
Either party 1s an alien born, the jury ſhall be one half alien. 
ard the other denizenz, if requir:d, for the more impu— 
tial trial. A privilege indulged to ſtrangers in no 5 
country in the world; but which is as antient with us 23 
the time of king Ethelred, in whole ſtatute de montics! 

alliae (then aliens to the crown of England) cap. 3. i 


is ordained, that ** duodent legales homines, quorum fex Will 
&« of ſex Angli erunt, Anglis et Wallis jus dicunts.” En 


where both parties are aliens, no partiality , is to bc 


preſumed to one more than another; and therefore 0 


the ſtatute 21 Hen, VI. c. 4. the whole jury are then & 


rected to be deni ens. And it may be queſtioned, Whether. 


95 Loud, LE 4 5 6 (a) 1 Teſt, 157 
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ſtatute 3 Geo. II. c. 25. (before referred to) hath not in civil 
cauſcs undeſigneldly abridged this privilege of foreigners, by 
the poſitive directions therein given concerning the manner 
of impanelling jurors, and the perſons to be returned in fuch 
pane]. So that the court might probably hefitate, eſpecially 
in the caſe of /pecial juries, how tar it has new a power to 
direct a panel to be returned de medictate linguae, and to al- 
ter the method preſcribed for ſtriking a ſpec! al ; Jury, or bal- 
loling for common jurymen. 


CY 


CHALLENGES to the polls, in capita, are exceptions to | Ro 
particular jurors; and ſeem to aniwer the recufati9 judicis in 
the civil and canon laws: by the conſtitutions of which a 
judge might be refuſed upon any ſuſpicion of partiality (w). 
By the laws of England allo, in the times of Bratton (x) 
and Fleta (y), a judge might be retaled for good cauſe ; but 
row the law is otherwife, and it is held that judges or juſti- 
ces cannot be challenged (%. For the law will not ſuppoſe 
a poſſibility of bias or favour in a judge, who is already ſwrorn 
to adminiſter impartial juſtice, and whoſe authority greatly 
depends upon that pretumption and idea. And ſhould the 
tact at any time prove flagrantly ſuch, as the delicacy of the 
law will not pretume betorehand, there is no doubt but that 
ſuch miſbehaviour would draw down a heavy cenſure from 
thee, to whom the judge is accountable for his conduct. 


—— 
— 


Bur challenges to the polls of the | jury (who are judges of 
fact) are reduced to four heads by ſir Fdward Coke (: prop- 


ir bowris reſpecium; propter defgitum ; propter i Hams 
and propter delictum. 
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i. Propter honsris reſpeddum; as if a lord of parliament be 
impanelled on a jury, he may be challenged by either partys 
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er he may challenge himſelf. =_ 
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2. Propter defeftum; as if a juryman be an alien born, this 
is defect of birth; if he be a flave or bondman, this is * 
fect of liberty, and he cannot be liber et legalis hamo. Un- 
der the word homo alſo, though a name common to both ſex- 
es, the female is however excluded, propter defectum fexurs 
except when a widow feigns herſelf with child, in order to 
_ exclude the next heir, and a ſuppoſititious birth is ſuſpected 
to be intended; then upon the writ de ventre inſpiciends, a 
jury of women is to be impanelled to try the queſtion, whe- 
ther with child, or not (b). But the principal deficiency is 
defect of eſtate, ſuſficient to qualify him to be a juror. 
'This depends upon a variety of ſtatutes. And, firſt, by the 
ſtatute Weſtm. 2 13 Edw. I. c. 38. none ſhall paſs on juries 
in aſſiſes within the county, but fuch as may diſpend 207. by 
the year at the leaſt ; which is encreaſed to 40s. by the ſta- 
tute 21 Edw. I. ſt. 1. and 2 Hen. V. it. 2. c. 3. This was 
doubled by the ſtatute 27 Eliz. c. 6. which requires in every 
ſuch caſe the jurors to have eſtate of fret hold to the yeah 
value of 41. at the leaſt. But, the value of money at that 
time decreaſing very conſiderably, this qualification waz 
raiſed by the ſtatute 16 & 1) Car. II. c. 3. to 201. per annum, 
Which being only a temporary act, for three years, was ſuſ- 
fered to expire without renewal, to the great debaſement of 
juries. However by the ſtatute 4 & 5 W. & M. c. 24.it 
was again raiſcd to 10l. per annum in England and 60. in 
Wales, of frechold lands or copybold; which is the fuſt ' 
time that copyholders {as ſuch) were admitted to ſerve upon 
juries in any of the king's couris, though they had before 
been admitted to ſerve in ſome of the ſheriff's courts, by ſta- 
tutes 1 Ric. III. c. 4. and 9 Hen. VIII. c. 13. And, laſtly, 
by ſtatute 3 Geo. II. c. 25. any leaſeholder fer the term of five 
hundred years abſolute, or for any term determinable upon lite 
or lives, of the clear yourly value of 20/. per annum over and 
above the rent reſerved, is qualified to ſerve upon juries. When 
the jury is de medictate linguae, that is, one moiety of the Eng 
lch tongue or nation, and the other of any foreign one, no wan 


(0) Cro. Elz. $66, ; 
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of lands ſhall be cauſe of challenge to the alien; for, as he is 


incapable io hold any, this would totally defeat the privilege. 


3. JuxoRs may be challenged propter aſfectum, for ſuſpi- 
cion of biaſs or partiality, This may be either a principal 
challenge, or to the favour. A principal challenge is ſuch, 


where the cauſe aſſigned carries with it prima facie evident 


marks of ſuſpicion, either of malice or favour: as, that a 
juror is of kin to either party within the ninth degree (c); 
that he has been arbitrator on either fide; that he has an in- 
tereſt in the cauſe; that there is an action depending be- 


tween him and the party; that ke has taken money for his 


verdict ; that he has formerly been a juror in the ſame cauſe; 
that he is the party's maſter, ſervant, counſellor, ſteward 
or attorney, or of the ſame ſociety or corporation with him: 
all theſe are principal cauſes of challenge; which, if true, 
cannot be overruled, tor jurors muſt be emni exceptione ma- 


joret. Challenges 4% the favour, are where the party hath. 


no principal challenge; but objects only ſome probable cir- 
cumſtances of ſuſpicion, as acquaintance, and the like (d); 
the validity of which mult be leſt to the determination of 
triort, whoſe office it is to decide whether the juror be fa- 
veurable or unfavourable. The triors, in caſe the firſt man 
called be challenged, are two indifferent perſons named by 
the court ; and, if they try one man and find him indiffe- 
rent, he ſhall be ſuorn; and then he and the two triors ſhall 
try the next; and when another 1s found indifferent and 
ſworn, the two triors ſhall be ſuperſeded, and the two firſt 
{worn on the jury ſhall try the reſt (e). 


4. CHALLENGES propter deliJum are for ſome crime or 
miſdemeſnor, that affeQs the juror's credit and renders him 
infamous. As for a conviction of treaſon, felony, perjury, 


[e) Finch. L. 401. „ [icebat palam excipere, et ſemper 

(% In the nembda, or jury, of the © ex frobabili cauſa tres repudiare; 
nent Ooths, three challenges only “eam pluret ex cauſa pracgnanti et 
vere allowed to the favour, but the “ marifeſta.” (Stiernhook J. 18 c. 4.) 
.ucipal challenges were indefinite. (e) Co. Liu. 158, 


or 


. PR IVA: Boon III 


or conſpiracy; or if he hath received judgment of the pillory, 
tumbrel, or the like; or to be branded, whipt, or ſtigma- 
tized; or if he be outlawed or excommunicated, or hath 
been attainted of falſe verdict, pracmunire, or forgery ; or 
laſtly, if he hath proved recreant, when champion in the trial 
by battel, and thereby hath loſt his /iberarm legem. A juror 


may himſelf be examined on oath of vir dire, veritatem di. 


cere, with regard to the three former of theſe cauſes of chal- 
lenge, which are not to his diſhonour ; but not with regard 
to this head of challenge, prater delifium, which would be 
to make him cithcr torlwear or accuſe himiclf, if gvthy, 


BesIDEs theſe challenges, which are exceptions again} 
the fitneſs of jurors, and whereby they may be excluded from 
icrving, there are alſo other cauſes to be made uſe of by the 
jurors themlclyes, which are matter of exeinption; whereby 
their ſervice is excufed, and not excluded, As by ſtatute 
Weſt. 2. 13 Edu. I. c. 38. ſick and decrep it, perions, perſons 
not commorant in the county, and men above ſeventy years 
old; and by the ſtatute 5 & 8 W. III. c. 32. infants unde 
twenty one. This excmption is alſo extended by diver 
ſtatutes, cuſtoms, and charters, to phyſicians and other me- 
dical perſons, counſel, attorneys, officers of the courts, and 
the like; all of whom, if impanelled, muſt ſhew their ſpecial 
exemption. Clergymen are alio uſually excuſed, out of fi- 
vour and reſpect to their function: but, if they are fcifed of 
lands and tenements, they are in ſtrictneſs liable to be impa- 

nelled in reſpect of their lay fees, unleſs they be in the ſef— 
vice of the king or of ſome biſhop ; * in «b/oquio domini regii, 
&« vel alicujus epiſcopi ().“ 


Ir by means of challenges, or other cauſe, a ſufficient num- 
ber of unexceptionable jurors doth not appear at the trial, ei- 
ther party may pray a tales. A tales is a ſupply of ſuch men, 
as are ſummoned upon the firſt panel, in order to make v» 
tlie deficiency, For this purpoſe a writ of decem tales, dt. 


(!) F. N. B. 166. Reg. Brev, 179. 


Non 


( 
{ 
{ 
21 0 
dene 
dent 
(Or 
And 
Intro 


Ch. 23. =. SES TS 366 
tales, "ard the like, was uſed to be iſſued to the ſheriff at 
ccmmon law, and muſt be ftill fo done at a trial at bar, if 
the jurors make default. But at the aſſiſes or niſi prius, by 
virtue of the ſtatute 35 Hen. VIII. c. 6. and other ſubſequent 
ſtatutes, the judge is impowered at the prayer of either party 
to award a tales de ci 'cumflantibus (g), of perſons pref ent in 
court, to be joined to the other Jurors to try the cauſe; who 
are liable however to the fame challenges as the prince 
jurors. This is ufually dene, till the legal number of twelve 

be completed; in which patriarchal and apoltolical number 


fir Edward Coke (h) hath diſcovered abundance of myſte- 
ry (i). 


Wmrzxx a ſuſſicient number of perſons impanelled, or tales- 
men, appear, they are then ſeparately ſworn, well and truly 
to try the iſſue between the parties, and a true verdict tO give 
according to the evidence; and hence they are denominated 
the jury, jurata, and | Jurors, ſc. juratores. 


Wr may here again oblerve, and obſerving we cannot but 
admire, how ſcrupulouſly delicate and how impartially jut 
the law of England approves itſelf, in the conſtitution and 
trame of a tribunal, thus excellently centrived for the teſt 
and inveſtigation of truth; which appears molt remarkably, 
1. In the avoiding of frauds and ſecret management, by 
eeting the twelve jurors out of the whole panel by lot. 
2. In its caution againſt all partiality and bias, by quaſhing 
the whole panel or array, if the officer returning is ſuſpected 
to be other than indifferent; and repelling particular jurors, 
it probable cauſe be ſhewn of malice or favour to either par- 


(e) Append, No. II. F. 4. tut jon of juries in peneral to be of 
) 1 lat. 155 much higher antiquity in England) tells 
() Pauſinias relates, that at the tri- us that among the inhabitants ot Nor- 
2 o1 Mars, for murder, 'n the court way, from whom the Normans as 
venominued arecpagus from that inci- well as the Danes were deſcended. a 
vent, be was acquitted by & jury great veneration was paid to the num- 
com poſe of tevelve pagan deities, ber twelve: © nihil ſantins, nibil 
And Dr, Hickes, who attiibmes' the * antiquins futt ; perinde ac f. im i- 
eg ot this number to the fe hoc numer? ſecreta quardam efjet 
mint, {though he allows the infti- „egi.“ (Diet epriiclar, 4. 


tv. 


. 
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ty. The prodigious multitude of exceptions or challenges 
allowed to jurors, who are the judges of fact, amounts near. 
ly to the fame thing as was practiſed in the Roman republic, 
before ſhe loſt her liberty: that the ſelect judges ſhould be 
appointed by the practor with the mutual conſent of the pu- 
ties. Or, as Tully (j) expreſſes it:“ neminem voluerunt 
& majores noſtri, non modo de exiſtimatione cujuſquam, ſed ut 
t pecuniaria quidem de re minima, eſſe judicem ; niſi qui inter 
& adverſatios conveniſſet.” 


INDEED theſe ſelecli judices bore in many reſpects a fe- 
markable reſemblance to our juries; for they were firſt re- 
turned by the praetor; de decuria ſenatoria conſcribuntur: 
then their names were drawn by lot, till a certain number 
was completed; in urnam ſortito miltuntur, ut de pluritus 
neceſſarius numerus confici poſſet : then the parties were allow- 
ed their challenges; peſt urnam permittitur accuſatori, ac re, 
ut ex illo numero rejiciant quos putaverint ſibi aut inimicos aut 
ex aliqua re incommodos fore: next they ſtruck what we call 
a tales; rejeclione celebrata, in eorum locum qui rejelli fi- 
runt ſubſortiebatur praetor alios, quibus ille judicum legitinu 
numerus compleretur : lailly, the judges, like our jury, were 
ſworn; bis perfeflis, jurabant in leges judices, ut bſtridti reli. 
gione judicarent (k). 


THE jury are now ready to hear the merits; and, to fi 
their attention the cloſer to the fads which they are imps- 
nelled and ſworn to try, the pleadings are opened to them 
by counſel on that fide which holds the affirmative of the 
queſtion in iſſue. For the iſſue is ſaid to lie, and proof i 
always firſt required, upon that fide which affirms the mat- 
ter in queſtion; in which our law agrees with the civil(l); 
ce ej incumbit probatio, qui dicit, non qui negat : cum per re- 
« rum naturam fattum-negantis probatio nulla fit.” The 


(3) Pro Cluentio. 43. Greeks, ihe judices ſelecti of the Rv- 

(k) Aſcon. is Cic. Vere. 1.6. A mans, and the jurigs of the Hag it, 
learned writer of our own, Dr. Pettia- that he is tempted to conclude that the 
gal, hath ſhewn in an elaborate work latter are derived from the former. 
(publiſhed A. P. 1762.) fo many te- (1) FF. az. 3. 2. Cod, 4. 19. 23. 
ſemblances between the Jaga of the 


opening 
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opening counſel briefly informs them what has been tranſact- 


ed in the court above; the parties, the nature of the action, 
the declaration, the plea, replication, and other proceedings, 
and laſtly upon what point the ifſue is joined, which is there 
ſent down to be determined. Inſtead of which formerly (m) 
the whole record and proceſs of the pleadings was read to 


them in Englith by the. court, and the matter in iſſue clearly | 


explained to their capacities. The nature of the cafe, and 
the evidence intended to be produced, are next laid before 
them by counſel alſo on the fame fide ; and, when their evi- 
dence is gone through, the advocate on the other fide opens 
the adverſe caſe, and ſupports it by evidence; and then the 
party which began is heard by way of reply. 


Tax nature of my preſent deſign will not permit me to 
enter into the numberleſs niceties and diſtinctions of what is, 


or is not, legal evidence to a jury (n). I ſhall only therefore 

ſclect a few of the general heads and leading maxims, rela- 
tive to this point, together with ſome obſervations on the 
manner of giving evidence. 85 | 


AxD, firſt, evidence ſignifies that which demonſtrates, 
_ makes clear, or aſcertains the truth of the very fact or point 
in iſſue, either on the one ſide or on the other; and no evi- 
dence ought to be admitted to any other point. Therefore 
upon an action of debt, when the defendant denies his bond 
by the plea of non eſt fadlum, and the iſſue is, whether it be 
the defendant's deed or no; he cannot give a releaſe of this 


bond in evidence for that does not deſtroy the bond, and 


therefore does not prove the iſſue which he has choſen to rely 
upon, viz. that the bond has no exiſtence, 


(m) Forteſc. c. 26. and deſtroying the chain of the whole; 

(u) This is admirably well perform- and which hath lately been engrafted 
ed in lord chief baron Gilbert's excel- into that learned and n'eful work, the 
legt treatiſe of evidence: a work, introdudion ts the law of nifi privs, 
. which it is impoſſible to abſtract or gto. 1767. 

avridge, without long ſome beauty 
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Ac Alx; evidence in the trial by jury is of two kinds, ei- 
ther that which is given in proof, or that which the jury may 
receive by their own private knowlege. The former, ct 
provfs, (to Which in common ſpcech the name of evidence i; 
uſually confined) are cither written, or parol, that is, by 
word of mouth. Written proois, or evidence, are, 1, Re- 
cords, and 2. Anticnt deeds of thirty years ſtanding, which 
prove themfelves ; but 3. Modern deeds, and 4. Other writ. 
ings, muſt be atteſted and verified by parel evidence of vit 
neſſes. And the one general rule that runs through all the 
dectrine of trials is this, that the belt evidence the nature of 
the catc will admit of ſhall always be required, if poſſible to 
be had; but, if not poſlible, then the beſt evidence that can 
be had ſhalt be allowed. For 1t it be found that there is any 
better evidence exiſting than is produced, the very not pro- 
ducing it is a preſumption that it would have detected tome 
falſcheed that at preſent is concealed. Thus, in order to 
prove a jeaſe for years, nothing elſe ſhall be admitted but the 
very deed of lcate itſelf, if in being; but if that be poſitively 
proved to be burnt or deſtroyed (not rely ing on any looſe ne- 
gative, as that it cannot be found, or the like) then an u. 
teſted copy may be produced; or pars! evidence be given of 
its contents. So, no cvidence of a diſcourſe with another 
will be admitted, but the man Eimſelf muſt be produced; 
vet in ſome cates (as in proof cf any general cuſtoms, or mat- 
ters of common tradition or repute) the courts admit of hear- 
fay evidence, or an account of what perſons deceaſed have 
declared in their life-time : but ſuch evidence will not be te- 
ceived of any particular facts. So too, books of account, ot 
ſhop-books, are not allowed of themſelves to be given in cui 


dence, for the owner; but a ſervant who made the entry may 


have recourſe to them to refreſh his memory: and, if ſuch 
ſervant (who was accuſtomed to make thoſe entries) be dead, 
and his hand be proved, the book may be read in evidence (0): 
for, as tradeſmen are often under a neceſſity of giving credit 
without any note or writing, this is therefore, when accompa- 


(e) Law of ni prius, 266. ; 
nicd 
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nied with ſuch other collateral proofs of fairneſs and regulari- 
ty (p), the beſt evidence that can then be produced. How- 
ever this dangerous ſpecies of evidence is not carried ſo far 
in England as abroad (q); where a man's own books of ac- 
counts, by a diſtortion of the civil law (which ſeems to have 
meant the ſame thing as is practiſed with ue) (r) with the 
ſuppletory oath of the merchant, amount at all times to full 
proof. But as this kind of evidence, even thus regulated, 
would be much tco hard upon the buyer at any long diſtance 
of time, the ſtatute 7 Jac. I. c. 12. (the penners of which 
ſeern to have imagined that the beoks of themſelves were 
evidence at common law) confines this ſpecies of proof to 
ſuch tranſactions as have happened within one year before 
the action brought; unleſs between merchant and merchant 
in the uſual intercourſe of trade. For accounts of fo recent a 
date, if erroneous, may more caſily be unravelled and ad- 
juſted. 8 | 


Wirn regard to parol evidence, or witneſſes; it muſt firſt 
be remembered, that there is a proceſs to bring them in by 
wiit of ſubpoena ad teſlificandum : which commands them, 
laying aſide all pretences and excuſes, to appear at the trial 
en pain of 1001. to be forfeited to the king; to which the 
ſtatute 5 liz. c. 9. has added a penalty of 109. to the party 
a gricved, and damages equivalent to the lots ſuſtained by 
want of his evidence. But no witneſs, unleſs his reaſonable 
expenſes be tendered him, is bound to appear at all; nor, if 
be appears, is he bound to give evidence till ſuch charges 
arc aQually paid him: except he refides within the bills“ of 
mertzlity, and is ſummoned to give evidence within the 
ame. This compulſory proceſs, to bring in unwilling wit- 
neſſes, and the additional terrors of an attachment in caſe of 
diſobedience, are of cxccllent uſe in the thorough inveſtiga- 
tion of truth: and, upon the fame principle, in the Athe- 


(p) Suk. 288. ſuffciunt, (Crd. 4. 19. 6. Nam even- 
(% Gail, eh%ervat. 2. 20. 23. fl: frerniciaſum e, ut 6 ſtrigturae 

Hit umenta domeſtica, ſeu adne- credolur, qua unuſquiſque rbr adneta- 
, i nom dl quegue adminiculis line frepria debiiarem cenfliini, (Ibid. 
ed;uyintur, ad prebatienem foals nan J. 7. 


cd Vorl. III. Af | nian 


370 PRIVATE Book III. 
nian courts, the witneſſes who were ſummoned to attend the 
trial had their choice of three things; either to ſwear to the 


truth of the fact in queſtion, to deny or — it, or elſe to 


pay a fine of a thouſand drachmas (s). 


AlL witneſſes, that have the uſe of their reaſon, are to be 


received and examined, except ſuch as are infamous, or ſuch 
as are intereſted in the event of the cauſe. . All others are cy. 
petent witneſſes ; though the jury from other circumſtance; 
vill judge of their credibility. Infamous perſons are ſuch 23 
may be challenged as Jurors, propter deliftum; and therefore 
never ſhall be admitted to give evidence to inform that jury, 


with whom they were too ſcandalous to aſſociate. Intereſted 


witneſſes may be examined upon a voir dire, if ſuſpected to 
be ſecretly concerned in the event; or their intereſt may be 
proved i in court. Which laſt is the only method of ſupport- 
ing an objection to the former claſs; for no man is to be ex. 
amined to prove his own infamy. And no counſel, attorney, 
or other perſon, intruſted with the ſecrets of the cauſe by the 
party himſelf, ſhall be compelled, or perhaps allowed, to 
give evidence of ſuch converſation or matters of privacy, 2 
came to his knowlege by virtue of ſuch truſt and confidence: 
(t) but he may be examined as to mere matters of fact, a 
the execution of a deed or the like, which might have come 
to his knowlege without being intruſted in the cauſe. 


Ox witneſs (if credible) is ſufficient evidence to a jury of 
any ſingle fact; though undoubtedly the concurrence of two 
or more corroborates the proof. Yet our law conſiders that 
there are many tranſactions to which only one perſon is pri- 
vy; and therefore does not always demand the teſtimony of 
two, as the civil law univerſally requires.“ Unius reſponſ 
ce teftis omnino non audiatur (v).“ To extricate itſelf out of 
which abſurdity, the modern practice of the civil law court 
has plunged itſelf into another. For, as they do not allov 
a leis number than two witneſſes to be plena probatio, the) 


s) Pott. Antiq. b. 1. c. 21. () Cad. 4. 20. 9. 
60 ww of nie Print. 267, () " 8 
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call the teſtimony of one, though ever ſo clear and poſitive, 
ſemi-plena probatio only, on which no ſentence can be found- 
ed. To make up therefore the neceſſary complement of 
witneſſes, when they have one only to any ſingle fact, they 
admit the party himſelf (plaintiff or defendant) to be examin- 
ed in his own behalf; and adminiſter to him what is called 
the ſuppletory oath : and, if his evidence happens to be in his 
own favour, this immediately converts the half proof into a 
whole one. By this ingenious device ſatisfying at once the 
forms of the Roman law, and acknowleging the ſuperior rea- 
ſonableneſs of the law of England: which permits one wit- | 
nels to be ſufficient where no more are to be had; and, to 
avoid all temptations of perjury, lays it down as an invariable 
rule, that nemo teſtis eſſe debet in propria cauſa, 


Pos1TIVE proof is always required, where from the na- 
ture of the caſe it appears it miglit poſſibly have been had. 
But, next to poſitive proof, circumſtantial evidence or the 
doctrine of preſumptions mult take place: for when the fact 
itſelf cannot be demonſtratively evinced, that which. comes 
neareſt to the proof of the fact is the proof of ſuch circum- 
flances which either neceſſarily, or uſually, att end ſuch facts; 
and theſe are called preſumptions, which are only to be reli- 
ed upon till the contrary be actually proved. Stabitur prae- 
ſumptioni donec probetur in contrarium (u). Violent preſump— 
tion is many times equal to tull proof (w); for there thoſe 
circumſtances appear, which neceſſarily attend the fact. As 
if a landlord ſues for rent due at michaelmas 1754, and the 
tenant cannot prove the payment, but produces an acquit— 
tance for rent due at a ſubſequent time, in full of all de- 
mands, this is a violent preſumption of his having paid the 
former rent, and is equivalent to full proof; for though the. 
attual pay ment is not proved, yet the acquittance in full of 
all demands is proved, which could not be without ſuch pay- 
ment: and it therefore induces fo forcible a preſumption, that 


(a) Co. Litt, 373. | () lbid. 6. 


Aa 2 | no 
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no proof ſhall be admitted to the contrary (x). Probable pre- 
ſumption, ariſing from ſuch circumſtances as uſually attend 
the fact, hath alſo its due weight: as if, in a ſuit for rent 


due 1754, the tenant proves the payment of the rent due in 


1755; this will prevail to exonerate the tenant (y), unleſs it 
be clearly ſhewn that the rent of 1754 was retained for ſome 
ſpecial reaſon, or that there was ſome fraud or miſtake; for 
otherwiſe it will be preſumed to have been paid before that 
in 1755, as it is moſt uſual to receive firſt the rents of long- 
eſt ſtanding. Light, or raſh, preſumptions have no weight 
or validity at all. 


Tur oath adminiſtred to the witneſs is not only that what 
he depoſes ſhall be true, but that he ſhall alſo depoſe the 
whole.truth : fo that he is not to conceal any part of what he 
knows, whether interrogated particularly to that point or not. 
And all this evidence is to be given in open court, in the 


preſence of the parties, their attorneys, the counſel, and all 


by-ſtanders; and before the judge and jury: each party 
having liberty to except to its competency, which excepti- 


ons are publicly ſtated, and by the judge are openly and pub- 


licly allowed or difallowed, in the face of the country; 
which muſt curb any ſecret bias or partiality, that might 
ariſe in his own breaſt. And if, either in his directions or 
deciſions, he miſ-ſtates the law by ignorance, inadvertence, 
or deſign, the counſel on either ſide may require him pub. 
licly to ſeal a bill of exceptions ; ſtating the point wherein he 
is ſuppoſed to err: and this he is obliged to ſeal by ſtatute 
Weſtm. 2. 13 Edw. I. c. 31. or, if he refuſes fo to do, the 
party may have a compulſory writ againſt him (2), com- 
manding him to ſcal it, if the fact alleged be truly ſtated: 
and if he returns, that the fact is untruly ſtated, when the 
caſe is otherwiſe, an action will he againſt him for making 2 
falſe return. This bill of exceptions is in the nature of an 
appeal; examinable, not in the court out of which the fe- 


cord iſſues for the trial at 17 Prius, but in the next imme- 


diate ſuperior court, upon a writ of error, after judgment 


* (x) Gilb, evid. 161, - (2) Reg, Dr. 182, 2 Iaſt. 487. 
(y) Co. Lit. 373. | 
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given in the court below. But a demurrer to evidence ſhall 1 
be determined by the court, out of which the record is ſent. 
This happens, where a record or other matter is produced in 
evidence, concerning the legal conſequences of which there 
ariſes a doubt in "ihe : in which caſe the adverſe party may if 
he pleaſes demur to the whole evidence; which admits the 
truth of every fact that has been alleged, un denies the ſuſfi- 
ciency of them all in point of law to maintain or overthrow 

| the iſſue (a) : which draws the queſtion of law from the cog- 
nizance of the jury, to be decided (as it ought) by the court. 
But neither theſe demurrers to evidence, nor the bills of ex- 

| ceptions, are at preſent ſo much in uſe as formerly; ſince the 

wore frequent extenſion of the diſcretionary powers of the 

court in granting a new trial, which is now very commonly 


bad for the miſdirection of the judge at niſt prius. 


Tais open examination of witneſſes viva voce, in the pre- 
ſence of all mankind, is much more conducive to the clear- 
ing up of truth (b), than the private and ſecret examination 0 
taken down in writing before an officer, or his clerk, in the : \ 
cccleſiaſtical courts, and all others that have borrowed their | 
practice from the civil law: where a witneſs may frequent- } 
ly depoſe that in private, Which he will be aſnamed to teſti- | | 
fy in a public and ſolemn tribunal. There an artful or care- 
leß ſcribe may make a witneſs ſpeak what he never meant, 
by crefſing up his depoſitions in his own forms and language; if 
but he is here at liberty to corre& and explain his meaning, | 1 
if miſunderſtood, which he can never do after a written de- N 
poſition is once taken. Beſides, the occaſional queſtions of | 
the judge, the jury, and the counſel, propounded to the wit- | | 
neſſes on a ſudden, will ſift out the truth much better than a | hl 
formal ſet of interrogatories previouſly penned and ſettled : and = 
the confronting of adverſe witneſſes is another opportunity 


n 1 
. ol obtaining a clear diſcovery, which can never be had upon | 
5 any other method of trial, Nor is the preſence of the judge, * 
1 during the examination, a matter of ſmall importance: for, | 


: a) Co. Litt, 52, 5 Rep, 194. (b) Hale's Hiſt. C. L. 254, 5, 6. 
72. 8 5 | 
5 3 beſides 


— . — 
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beſides the reſpect and awe with which his preſence will na- 
turally inſpire the witneſs, he is,able by uſe and experience 
to keep the evidence from wandering from the point in iſſue, 
In ſhort, by this method of examination, and this only, the 
perſons who are to decide upon the evidence have an oppor- 
tunity of obſerving the quality, age, education, underſtand- 
ing, behaviour, and inclinations of the witneſs ; in which 
points all perſons muſt appear alike, when their depoſitions 
are reduced to writing, and read to the judge, in the abſence 
of thoſe who made them: and yet as much may be fre- 
quently collected from the manner in which the evidence 1 
delivered, as from the matter of it. 'Theſe are a few of the 
advantages attending this, the Engliſh, way of giving teſti- 
mony, ore tenus, Which was alſo indeed familiar among 
the antient Romans, as may be collected from QuinQilian; 
(e) who lays down very good inſtructions for examining and 
croſs-examining witneſſes viva vece. And this, or ſomewhat 
like it, was continued as low as the time of Hadrian (d) : but 
the civil law, as it is now modelled, rejects all public exx- 
mination of witneſſes. | 


As to ſuch evidence as the jury may have in their own 
eonſciences, by their private knowlege of facts, it was an 
antient doctrine, that this had as much right to ſway their 
judgment as the written or parol evidence which is delivercd 
in court, And therefore it hath been often held (e), that 
though ne proofs be produced on either fide, yet the jury 
might bring in a verdict. For the oath of the jurors, to find 
according to their evidence, was conſtrued (f) to be, to de 
it according to the beſt of their own knowlege, Which cor- 
ſtruction was probably made out of tenderneſs to juries ; that 
they might eſcape the heavy penalties of an eftaint, in caſe 
they could ſhew by any additional proof, that their verdid 


« unum eundengze meditatum ſeri 


(e) Inftit. erat. l. 58. e 7 


(J) See his epiſtle to Varue, the le- nem attulerint, an ad ea qua? i" 
gate or judge of Cilicia: “ magir © terregavera; extempore eri, 
© ſcire potes, quanta fides fit habenda * reſpinderint.” (H. 21. 6. 3 
« teſtibus;, gui, et cujus dignitatis, (e) Year book, 14 Hen, VII. 3% 
det cujus erflimationis ſint; et, qui Hob. 227. 1 Lev, 8). 


* ſmpliciter vi fint dicere; wirum (t) Vaugh, 148, 149. 


Wi 
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was agreeable to the truth, though not according to the evi- 


dence produced: with which additional proof the law pre- 
ſumed they were privately acquainted, though: it did not ap- 
pear in court. But this doctrine was gradually exploded, 
when attaints began to be diſuſed, and new trials introduced 
in their ſtead. For it is quite incompatible with the grounds, 
upon which ſuch new trials are every day awarded, viz. that 
the verdict was given without, or contrary ta, evidence. 
And therefore, together with new trials, the practice ſeems 
to have been firſt introduced (g), which now univerſally ob- 
tains, that if a juror knows-any thing of the matter in iſſue, 
he may be ſworn as a witneſs, and give his evidence publicly 
in court, | 


WHEN the evidence is gone through on both ſides, the 
judge in the preſence of the parties, the counſel, - and all 
others, ſums up the whole to the jury; omitting all ſuper- 
fluous circumſtances, obſerving wherein the main queſtion 
and principal iſſue lies, ſtating what evidence has been given 
to ſupport it, with ſuch remarks as he thinks neceſſary for 
their direction, and giving them his opinion in matters of 
law ariſing upon that evidence. | 


Tux jury, after the proofs are ſummed up, unleſs the 
caſe be very clear, withdraw from the bar to conſider of their 
verdict: and, in order to avoid intemperance and cauſeleſs 
delay, are to be kept without meat, drink, fire, or candle, 
unleſs by permiſſion of the judge, till they are all unanimouſ- 
ly agreed. A method of accelerating unanimity not wholly 
unknown in other conſtitutions of Europe, and in matters of 
greater concern, For by the golden bulle of the empire (h), 
if, after the congrels 1s opened, the electors delay the electi- 
on of a king of the Romans for thirty days, they ſhall be 
fed only with bread and water, till the ſame is accomplithed. 
But if our juries eat or drink at all, or have any eatables 
about them, without conſent of the court, and before ver- 
di, it is fineable; and if they do fo at his charge for whom 


| 2 
(e) Styl. 233. 1 Sid. 133. (h) Ch. 2. 
a4 | | they 
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they afterwards find, it will ſet aſide the verdict. Alſo if 


they ſpeak with either of the parties or their agents, after 


they are gone from the bar; or if they receive any freſh evi- 
dence in private; or if to prevent diſputes they caſt lots ſor 
hem they ſhall find; any of theſe circumſtances will entire- 
ly vitiatz the verdict. And it has been held, that if the ju- 
rors do not agree in their verdi& before the judges are about 
to leave the town, though they are not to be threatened c 
impriſoned (i), the judges are not bound to wait for them, 
but may carry them round the circuit from town to town in 
a cart (k). This neceſſity of a total unanimity ſeems to be 
peculiar to our own conſtitution (1); or, at leaſt, in the 
nembda or jury of the antient Goths, there was required 
(even in criminal caſes) only the conſent of the major pan; 
and in caſe of an equality, the defendant was heid to be ac- 
quitted (m). 


Wren they are all unanimouſly agreed, the jury return 


back to the bar; and, before they deliver their verdict, the 
plaintiff is bound to appear in court, by himſelf, attorney, 
or counſel, in order to anſwer the amercement to which by 
the old law he is liable, as has been formerly mentioned (u, 
in caſe he fails in his ſuit, as a puniſhment for his falſe claim, 
To be amerced, or a mercie, is to be at the king's mercy 
with regard to the fine to be impoſed ; in miſericordia domini 
regis pro falſo clamore ſuo. The amercement is dijuſed, but 
the form till continues; and if the plaintiff does not appear, 
no verdict can be given, but the plaintiff is ſaid to be nonſut, 
non ſequitur clamorem ſuum. Therefore it is uſual for 1 
plaintiff, when he or his counſel perceives that he has not gi- 
yen evidence ſufficient to maintain his iſſue, to be yoluntarily 
nonſuited, or wi hdraw himſelf: whereupon the crier is order- 
ed to call the plaintiff ; ; and if neither he, nor any body for 
him, appears, he is nonſuited, the jurors are diſcharged, the 
action is at an end, and the defendant ſhall recover his coll. 


(i) Mirr. c. 4. F. 24 17, 18. 19. 
(*) Lib. 1 fol 40. AF, 11. (m) Stiernh. J. 1. c. 4. 
(1) Ses Barrington on the ſtatutes. (u) Pag. 275. 


the 


ſts 
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The reaſon of this practice is, that a nonſuit is more eligible 
for the plaintiff, than a verdict againſt him: for atter a non- 
ſuit, which is only a default, he may commence the ſame 
{uit again for the ſame cauſe of action; but after a verdict 
had, and judgment conſequent thereupon, he is for ever 


barred from attacking the defendant upon the ſame ground of 


complaint. But, in caſe the plaintiff appears, the jury by 
their foreman deliver in their verdict, 


A VERDICT, vere diflum, is either privy, or public. A 
privy vefdict is when the judge hath leſt or adjouraed the 
court 3 and the jury, being agreed, in order to be delivered 

their confinement, obtain leave to give their verdict 
10% to the judge out of court (o): which privy verdict 
is of no force, unleſs afterwards affirmed by a public verdict 
given openly in court; wherein the jury may, if they picaſe, 
vary from their privy verdict. So that the privy verdict is 
indeed a mere nullity ; and yet it is a dangerous prattice, 
allowing time for the parties to tamper with the jury, and there- 
fore very ſeldom indulged. But the only cficctual and legal 
verdict is the public verdict ; in which they open declare io 
have found the iſſue for the plaintiff, or for the defendant z and 
if for the plaintiff, they aſſeſs the damages alſo ſuſtained by 
the plaintiff, in conſcquence of the injury upon which the 
tion is brought. 


SOMETIMES, if there ariſes in the caſe any difficult mat- 
ter of Jaw, the jury for the ſake of better information, 
and to avoid the danger of having their verdict attainted, 
will find a ſpectal verdict; which is grounded on the ſtatute 
Welm. 2. 13 Edw. I. c. 30.$. 2. And herein they ſtate 
the naked facts, as they find them to be proved, and pray 


the advice of the court thereon; concluding conditionally, 


that if upon the whole matter the court ſhall be of 
opinion that the plaintiff had caute of action, they then 
nd for the plaintiff; if otherwiſe, then for the defendant. 


) If the judge hath adjonrnct the court to hie own lodging, and chere 
teccive. the veruict, it is a pubſ;c and act a privy vert: ick. 
This 
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ed and determined in the court at * from whence 


above, on a ſpecial caſe ſtated by the counſel on both ſides 


| queſtion of fact and law; and, without either ſpecial verdi& 


| plaintiff or defendant (p). 


This is entered at length on the record, and afterwards argu- 


the iſſue came to be tried. 


AwoTuean method of finding a ſpecies of ſpecial verdia, 
is when the jury find a verdict generally tor the plaintiff, but 
ſubje& nevertheleſs to the opinion of the judge or the court 


with regard to a matter of law: which has this advantage 
over a ſpccial verdict, that it is attended with much leſs ex- 
penſe, and obtains a much ſpeedier deciſion; the paſtea (of 
which in the next chapter) being ſtayed in the hands of the 
officer of niſi prius, till the queſtion is determined, and the 
verdict is then entered for the plaintiff or defendant as the 
caſe may happen. But, as nothing appears upon the record 
but the general verdict, the parties are precluded hereby from 
the benefit of a writ of error, if diſſatisfied with the judg- 
ment of the court or judge upon the point of law, Which 
makes it a thing to be withed, that a method could be deviſed 

of either leſſening the expenſe of ſpecial verdicts, or elle of 
entering the caſe at length upon the peſtea. But in both theſe 
inſtances the jury may, if they think proper, take upon them- 
ſelves to determine, at their own hazard, the complicated 


or ſpecial caſe, may find a verdict abſolutely either for 5 


WHEN the jury have delivered in their verdict, and it 
is recorded in court, they are then diſcharged. Ard (6 
ends the trial by jury: a trial, which beſides the other vat 
advantages which we have occaſionally obſerved in it 
progrels, is alſo as expeditious and cheap, as it is conve- 
nient, equitable, and certain; for a commiſſion out ot 
chancery, or the civil law courts, for examining witneſſe 
in one cauſe will frequently laſt as long, and of courle b. 
full as expenſive, as the trial of a hundred iſſues at mij! 
prius: and yet the fact cannot be deternnaed by ſuch com: 


(p) Litt, §. 386, 


miſſionct. 
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miſſioners at all; no, not till the depoſitions are publiſhed 
and read at the hearing of the cauſe in court. | 


Uros theſe accounts the trial by jury ever has been, and 


1 truſt ever will be, looked upon as the glory of the Engliſh 
law. And, if it has ſo great an advantage over others in re- 
gulating civil property, how much muſt that advantage be 
keightened, when it is applied to criminal caſes! But this we 
mult refer to the enſuing book of theſe commentaries : only 
obſerving for the preſent, that it is the moſt tranſcendent pri- 
vilege which any ſubject can enjoy, or with for, that he can- 
not be affected either in his property, his liberty, or his per- 
ſon, but by the unanimous conſent of twelve of his neighbours 
and equals. A conſtitution, that J may venture to affirm has, 
under providence, ſecured the juſt liberties of this nation for 
a long ſucceſſion of ages. And therefore a celebrated French 
writer (q), who concludes, that becauſe Rome, Sparta, and 
Carthage have loft their liberties, theretore thoſe of England 
in time muſt periſh, ſhould have recollected that Rome, 
Sparta, and Carthage, at the time when their liberties were 
leſt, were ſtrangers to the trial by jury, 


GREAT as this eulogium may ſeem, it is no more than 
Vis admirable conſtitution, when traced to its principles, 
will be found in ſober reaſon to deferve. The impartial 


adminiſtration of juſtice, which ſecures both our perſons 


and our properties, is the great end of civil ſociety. But if 
that be entirely entruſted to the magiſtracy, a ſelect body of 
men, and thoſe generally ſelected by the prince or ſuch as 
eijoy the higheſt offices in the ſtate, their deciſions, in ſpight 
oi their own natural integrity, will have frequently an invo- 
lurtary bials towards thoſe of their own rank and dignity : it 
is not to be expected from human nature, that zbe few ſhould 
be always attentive to the intereſts and good of the many. 
On tne other hand, if the power of judicature were placed 
at random in the hands cf the - multitude, their deciſions 
would be wild and capricious, and a new rule of action 


(a) Moately, Sp. L. xi. 6. 
would 
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would be every day eſtabliſhed in our courts. It is wiſely 
thercfore ordered, that the principles and axioms of law, 
which are general propoſitions, flowing from abſtracted reaſon, 
and not accommodated to times or to men, ſhould be depoſit. 
ed in the breaſts of the judges, to be occaſionally applicd to 
ſuch fats as come properly aſcertained before them. For 
here partiality can have little ſcope : the law is well known, 
and is the ſame for all ranks and degrees; it follows as a re- 
gular concluſion from the premiſes of fact pre-eſtabliſhed, 
But in ſettling and adjuſting a queſtion of fact, when intruſt- 
ed to any ſingle magiſtrate, partiality and injuſtice have an 
ample field to range in; either by boldly aſſerting that tobe 
proved which is not ſo, or more artfully by ſuppreſſing ſome 
circumſtances, ſtretching and warping others, and diſtinguiſh- 
ing away the remainder. Here therefore a competent num- 
ber of ſenſible and upright jurymen, choſen by lot from 
among thoſe of the middle rank, will be found the beſt in- 
veſtigators of truth, and the ſureſt guardians of public juſtice. 
For the moſt powerful irdividual in the Rate will be cautious 
of committing any flagrant invaſion of another's right, when 
he knows that the fact of his oppreſiion muit be examined 
and deeided by twelve indifferent men, not appointed till the 
hour of trial; and that, when once the fact is aſcertained, 
the law muſt of courſe redreſs it. This therefore preſerves in 
the hands of the people that ſhare, which they ought to have 
in the adminiſtration of public juſtice, and prevents the en- 
croachments of the more powerful and wealthy citizens, Every 
new tribunal, erected for the deciſion of facts, without the 
intervention of a jury, (whether compoſed of juſtices of the 
peace, commiſſioners of the revenue, - judges of a con. 
of conſcience, or any other ſtanding magittrates) is a ite 
towards eſtablithing ariſtocracy, the moſt oppreſſive of abſc- 
lute governments. The feodal ſvſtem, which, for the ſake 


of military ſubordination, purſued an ariſtocratica} plan 


in all its arrangements of property, had been intolerable 
in times of peace, had it net been wiſely counterpoiſe 
by that privilege, ſo univerſally diffuſed through every 
part of it, the trial by the feodal peers. And in every 

country 


Ch. 23. _ WRoONGS. 381 
country on the continent, as the trial by the peers has been 
gradually diſuſed, ſo the nobles have increaſed in power, till 


the ſtate has been torn to pieces by rival factions, and oligar- 


chy in effect has been eftabliſhed, though under the ſhadow 
of regal government; unleſs where the miſerable commons 
have taken ſhelter under abſolute monarchy, as the lighter 


evil of the two. And, particularly, it is a circumſtance well 


worthy, an Engliſhman's obſervation, that in Sweden the 


trial by jury, that bulwark of northern liberty, which contt- 


nued in its full vigour fo lately as the middle ef the laſt cen- 
tury (r), is now fallen into diſuſe (s): and that there, though 
the regal power is im no country ſo cloſely limited, yet the 
liberties of the commons are extinguithed, and the govern- 
ment is degenerated into a mere ariſtocracy (t). It is there- 
fore, upon the whole, a duty which every man owes to his 
country, his friends, his poſterity, and himſelf, to maintain 
to the utmoſt of his power this valuable conſtitution in all its 
rights; to reſtore it to its antient dignity, if at all impaired 
by the different value of property, or otherwiſe deviated from 
its farſt inſtitution; to amend it, wherever it is defective; 
and, above all, to guard with the molt jealous circumſpection 
againſt the introduction of new and arbitrary methods of 
trial, which, under a variety of plauſible pretences, may in 
time imperceptibly undermine this beſt preſervative of En- 
gliſh liberty, | 


YET, after all, it muſt be owned, that the beſt and moſt 
effectual method to preſerve and extend the trial by jury 


in practice, would be by endeavouring to remove all the 


ccleas, as well as to improve the advantages, incident. 
to this mode of enquiry. If juſtice is not done to the 
intire ſatisfaction of the people, in this method of de- 
ciding facts, in ſpite of all encomiums and panegyrics on 
rials at the common law, they will reſort in ſearch of that 
juſtice to another tribunal ; though more dilatory, though 


mere expenſive, though more arbitrary in its frame and conſti- 


(1) 2 Whitelocke of parl. 427. (:) 2bid, 17. 
(e) Med. Un, Hit. xxx14i, 22. 
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tution. If juſtice is not done to the crown by the verdict of 


a jury, the neceſſities of the public revenue will call for the 


erection of ſummary tribunals. The principal defects ſeem 


to be, 


1. Tux want of a complete diſcovery by the oath of the 
parties. This each of them is now entitled to have, by go- 


ing through the expenſe and circuity of a court of equity, 


and therefore it is ſometimes had by conſent, even in the court 
of law. How far ſuch a mode of compulſive examination is 
agreeable to the rights of mankind, and ought to be introdu- 


ced in any country, may be matter of curious diſcuſſion, but 


is foreign to our preſent enquiries. It has long been irtro- 
duced and eſtabliſhed in our caurts of equity, not to mention 
the civil law courts; and it ſcems the height of judicial ab- 
furdity, that in the ſame cauie, between the ſame partics, in 
the examination of the ſame facts, a diſcovery by the cath 
of the parties ſhould be permitted on one fide of W eſtminſter- 


hall, and denied on the other: or that the judges of one and 


the ſame court ſhould be bound by law to reje& ſuch a ſpecies 
of evidence, if attempted on a trial at bar; but, when fit- 
ting the next day as a court of equity, ſhould be obligedto 
hear ſuch examination read, and to found their decrees upon 
it. In ſhort, common-reaſon will tell us, that in the ſame 
country, governed by the ſame laws, ſuch a mode of enquiry 
ſhould be univerſally admitted, or elſe uni verſally rejectce, 


2. A $EconD deſect is of a nature ſomewhat ſimilar to 
the firſt : the want of a compulſive power for the product. 
on of books and papers belongirg to the parties, In the 
hands of third perſons they can generally be obtained by 
rule of court, or by adding a clauſe of requiſition to the 
writ of ſubpoena, which is then called a ſubpoena duces tecun. 
But, in mercantile tranſactions eſpecially, the ſight of the 
party's own books is frequently deciſive; ſuch, for inſtance, 
as the daybook of a trader, where the tranſaction mult be 
recently entered, as really underſtood at the time thou?! 
ſubſequent events may tempt him to give it a different 


and 
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and produced on a trial at law, by the circuitous courſe of 
fling a bill in equity, the want of an original power for the 
ſame purpoles in the courts of law is liable to the ſame ob- 
ſervations as were made on the preceding article. 


2. ANOTHER want is that of powers to examine wit- 
nelles abroad, and to receive their depoſitions in writing, 
where the witneſſes reſide, and eſpecially when the cauſe of 
action ariſes in a foreign country. To which may be added 
me power of examining witneſſes that are aged, or going 
abroad, upon interrogatories de bene e; to be read in evi- 
dence if the trial ſhould be deferred till after cheir death or 
departure, but otherwiſe to be totally ſuppreſſed. Both theſe 
are now very frequently effected by mutual conſent, if the 
parties are open and candid; and they may alſo be done indi- 
rectly at any time, through the channel of a court of equity: 
but ſuch a practice has never yet been directly adopted (u) as 
the rule of a court of law. | 


4. Tux adminiſtration of juſtice ſhould not only be chaſte, 
but (like Cacſar's wife) ſhould not even be ſuſpected. A jury 
coming from the neighbourhood is in ſome reſpects a great 
advantage; but is often liable to ſtrong objections: eſpecially 
in {mall juriſdictions, as in cities which are counties of them- 
ſelves, and ſuch where aſſiſes are but ſeldom holden ; or 
where the queſtion in diſpute has an extenſive local ten- 
dency; where a cry has been raiſed and the paſſions of the 
multitude been inflamed ; or where one of the parties is po- 
pular, and the other a ſtranger or obnoxious. It is true that 
if a whole county is intercſted in the queſtion to be tried, the 
trial by the rule of law () muſt be in ſome adjoining county: 
but, as there may be a ſtrict intereſt ſo minute as not to 
occaſion any biaſs, ſo there may be the ſtrongeſt biaſs, where 
the whole county cannot be ſaid to have any pecuniary inte- 

reſt, In all theſe caſes, to ſummon a jury, labouring under 
local prejudices, is laying a ſnare for their conſciences: and, 
though they ſhould have virtue and vigour of mind ſuffi- 


(8) See pag. 75. (* Stra. 177. 5 
| | cient 
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cient to keep them upright, the parties will grow ſuſpicicus, 


and reſort under various pretences to another mode of trial. 


The courts of law will therefore in tranſitery actions very of- 
ten change the venue, or county wherein the cauſe is to be tri- 
ed (x): but in /ocal actions, though they ſometimes do it in- 
directly and by mutual conſent, yet to effect it directly and 
ab{clutely, the parties are driven to the delay and expenſe of 
a court of equity; where, upon making out a proper caſe, 
it is done upon the ground of being necellary to a fair, im- 
partial, and ſatisfactory trial (y). | 


THe locality of trial required by the common law ſcems 2 
conſequence of the antient locality of juriſdiction. All over 
the world, actions tranſitory, follow the perſon of the defer. 
dant, territorial ſuits muſt be diſcuſſed in the territorial tribu- 
nal. I may ſue a Frenchman here for a debt contracted 
abroad; but lands lying in France muſt be ſued for there, and 
Engliſh lands muſt be ſued for in the kingdom of England. 
Formerly they were ulually demanded only in the court-barcn 
of the manor, where the ſteward could ſummon no jurors but 
ſuch as were the tenants of the lord. When the cauſe was re- 
moved to the hundred court, (as ſeems to have been the cour{: 
in the Saxon times) (2) the lord of the hundred had a farther 
power, to convoke the inhabitants of different vills to form 
jury; obſerving probably always to intermix among thema 
ttatcd number of tenants of that maner wherein the difpute 
aroſe. When afterwards it came to the county court, thc 
great tribunal of Saxon juſtice, the ſheriff had wider auther- 
ty, and could impanel a jury from the men of his county 4 
large: but was obliged (as a mark of the original locality df 
the cauſe) to return a competent number of hundredors; omit- 
ting the inferior diſtinction, if indeed it ever exiſted. . Ard 
when at length, after the conqueſt, the king's juſticiars drew 
the cognizance of the cauſe from the county court, though 

(x) See pag. 294. _ Exuſe between the duke of Devonſt'tt 

(y) This, among a number of ether and the mine-s of the county of Duty, 


inſtances, was the caſe of the iffurs A. D. 1762 


dueacd by the houle of lords in the (z) LL. Edw, Conf. c. 31. Wilk. 203. 


they 


thi 
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they ul have ſummoned a jury from any part of the king- 
dom, yet they choie to take the cauſe as they found it, with 
all its local appendages ; triable by a ſtated number of hun- 
dredors, mixed with other frecholders of the county. The 
reſtriction as to hundredor hath gradually worn away, and at 
length intirely vaniſhed (a); that of counties ſtil} remains, 
for many beneficial purpoles : but, as the king's courts have 
a juriſdiction co- extenſive with the kingdom, there ſurely can 
be no impropriety in departing from the general rule, when 
the great ends of juſtice warrant and require an exception. 


I Have ventured to mark theſe defects, that the juſt pane- 

ric, which I have given on the trial by jury, might appear 
to be the reſult of ſober reflection, ard not of enthuſiatm or 
prejudice. But ſhould they, after all, continue unremedied 
ard unſupplicd, ſtill (with all its imperfections) I truſt that 
this mode of decifion will be found the beſt criterion, for in- 
veſtigating the truth of facts, that was ever eſtabliſhed in an 


country. 


(a) See pag. 360. 
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CHAPTER THE TWENTY FOURTH, c 
a 
f. 
0 
| 6 
Or JUDGMENT, AN D ITS INCIDENTS, . 
; | Cl 
Ci 
er 
N the following chapter we are to conſider the tranſaQior tri; 
in a cauſe, next immediately ſubſequent to arguing the de- fore 
murrer, or trial of the iſſue. Ry 
| | | vai 
Ir the iſſue be an iſſue of fact; and, upon trial by any cf ver, 
the methods mentioned in the two preceding chapters, it be ſcly 
found for either the plaintiff or defendant, or ſpecially; & the 
if the plaintiff maks default, or is nonſuit z or whatever, in cont! 
ſhort, is done ſubſequent to the joining of iſſue and awarding with 
the trial, it is entered on record, and is called a poſtes (3, if the 
The ſubſtance of which is, that psſtea, afterwards, the fad tound 
plaintiff and defendant appeared by their attornies at the place the li] 
of trial; and a jury, being ſworn, found ſuch a verdid; or ſec 
or, that the plaintiff after the jury ſworn made default, anc ſimila 
did not proſecute his ſuit; or, as the caſe may happen. Thi law w 
is added to the roll, which is now returned to the court from ſequen 
which it was ſent; and the hiſtory of the cauſe, from tit 
time it was carried out, is thus continued by the poſea. Th: 
5 6 ö courts, 
| (1) Append. No. II. C 6. 3 trial, o. 
| Next (b) Lay 


( Con 
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Nxx r follows, ſixthly, the judgment of the court upon 
what has previouſly paſſed; both the matter of law and mat- 
ter of fact being now fully weighed and adjuſted. Judgment 
may however for certain cauſes be ſuſpended, or finally arreſi- 
:4: for it cannot be entered till the next term after trial had, 
and that upon notice to the other party. So that if any de- 
fe& of juſtice happened at the trial, by ſurprize, inadvertence, 
or miſconduct, the party may have relief in the court above, 
by obtaining a new trial; or if, notwithſtanding the iſſue of 
fact be regularly decided, it appears that the complaint was 
either not actionable in itſelf, or not made wich ſufficient pre- 
ciſion and accuracy, the party may ſuperiede it, by arreſting 
or ſtaying the judgment. 


1. Causxs of ſuſp-nding the judgment by granting a new 
trial, are at pretent wholly extrinſic, ariſing from matter 
foreign to or dehors the record. Of this fort are want of no- 
tice of trial; or any flagrant miſbehaviour of the party pre- 
vathng towards the jury, which may have influenced their 
verdict; or any groſs miſbehaviour of the jury among them- | 
ſclves: allo if it appears by the judge's report, certified to 
the court, that the jury have brought in a verdict without or 
contrary to evidence, ſo that he is reaſonably diſſatisfied there- 
with (Pb); or if they have given exorbitant damages (c); or 
if the judge himſelf has mil-dire&ted the jury, fo that they 
found an unjuſtifiable verdict; for theſe, and other reaſons of 
the like Kind, it is the practice of the court to award a new, 
or ſecond, trial. But if two juries agree in the ſame or a 
ſimilar verdict, a third trial is ſeldom awarded (d): for the 
law will not readily ſuppoſe, that the verdict of any one ſub- 
[quent jury can countervail the oaths of two preceding ones. 


Tax exertion of theſe ſuperintendent powers cf the king's 
courts, in ſetting aſide the verdit of a jury and granting a new, 
trial, on account of miſbehaviour in the jurors, is of a date 

(b) Law of "if Prins. 303, 4. (4) 6 Med. 22. Salk. 649. 

(Cob. 357. | 1 

B b 2 | extremely 


bench. And at that time it was clearly held for law (I), thy 
© whatever matter was of force to avoid a verdict, ought to be 
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extremely antient. There are inſtances, in the year book; 
of the reigns of Edward III. (e), Henry IV. (f), and Henry 
VII. (g), of judgments boing ſtayed (even after a trial at bar) 
and new venire's awarded, becauſe the jury had eat and drark 
without conſent of the judge, and becauſe the plaintiff had 
privately given a paper to a juryman before he was ſworn. 
And upon theſe the chief juſtice, Glyn, in 1655, grounded 
the firſt precedent that is reported in our books (h) for granting 
a new trial upon account of exceſſive damages given by the 
jury: apprehending with reaſon, that notorious partiality in 
the jurors was a principal ſpecies of miſbehaviour. A fey 
years before, a practice took riſe in the common pleas (i) d 
granting. new trials upon the mere certificate of the judge, 
(unfortified by any report of the evidence) that the verdad 
had paſſed againſt his opinion: though chief juſtice Rell: 
(who allowed of new trials in caſe of miſbehaviour, ſurprize, 
or fraud, or if the verdict was notoriouſly contrary to «i. 
dence) () refuſed to adopt that practice in the court of kim. 


returned upon the pyſiea, and not merely ſurmiſed to the coun; 
leſt poſterity ſhould wonder why a new venire was aware, 
without any ſufficient reaſon appearing upon the record. By 
very early in the reign of Charles the ſecond new trials we: 
granted upon affidavits (m); and the former ſtrictneſs of the 
courts of law, in reſpe& of new trials, having driven mary 
parties into equity to be relieved from oppreſſive verdit 


they are now more liberal in granting them: the maxim T 
preſent adopted being this, that (in all caſes of momen! havic 
where juſtice is not done upon one trial, the injured part i attair 
entitled to another (n). for n 
| of thi 
(e) 24 Edw. III. 24. Bro. Abr. t. (i) Bid. 138. 
verdite. 1) (K) 1 Sid. 238. Styl. prof, I trial 
(F) 11. Hen. IV. 18. Bro. Ar. t. 310, 311. edit. 1657. ſee th 
engueſt. 15. (1) Cro. Eliz. 616. Palm. 325. And 
(g) 14 Hes. VII. 1. Bro, Abr. t. Brownl. 207. FIT 
werdite 18, (m) 1 Sid. 235. 2 Lev, 145. ſufferi 
(h) Style. 466. | (a) 4 Burr. 395. 3 eaſy ; 


fo) I 
I os. 
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 ForMERLY the only remedy, for reverſal of a yerdi& un- 

guly given, was by writ of attaint; of which we ſhall ſpeak . 
in the next chapter, and which is at leaſt as old as the inſtitu- 

tion of the grand aſſiſe by Henry II. (n), in lieu' of the Nor- 

man trial by battel. Such a ſanction was probably thought 
neceſſary, when, inſtead of appealing to providence for the 
deciſion of a dubious right, it was referred to the oath of 
{allible or perhaps corrupted men. Our anceſtors ſaw, that 
a jury might give an erronevus verdi&; and, if they did, 
that it ought not finally to conclude the queſtion in the firſt 
inſtance: but the remedy, which they provided, ſhews the 
ignorance and ferocity of the times, and the ſimplicity of 
the points then uſually litigated in the courts of jnſtice. They 
ſuppoſed that, the law being told to the jury by the judge, 
the proof of fact muſt be always ſo clear, that, if they found 
2 wrong verdict, they muſt be wilfully and corruptly perjured. 
| Whereas a juror may find a juſt verdict from unrighteous 
motives, which can only be known to the great ſearcher of 
hearts: and he may, on the contrary, find a verdict very 
manifeſtly wrong, without any bad motive at all; from inex- 
perience in buſineſs, incapacity, miſapprehenſion, jnattention 
to circum{tances, and a thouſand other innocent cauſes. But 
ſuch a remedy as this laid the injured party under an inſupera- 

ble hardſhip, by making a conviQtion of the jurors for perjury 

the condition of his redreſs, | 


Tut judges ſaw this; and very early, even forthe miſbe- 
haviour of jurymen, inſtead of protecuting the writ of 
attaint, awarded a ſecond trial; and ſubſequent reſolutions, 
for more than a century paſt, have ſo extended the benefit 
of this remedy, that the attaint is now as obſolete as the 
trial by battel which it ſucceeded: and we ſhall probably 
ſee the revival of the one as ſoon as the revival of the other. 
And here I cannot but again admire (p) the wiſdom of 
ſuffering time to bring to perfection new remedies, more 
ealy and beneficial to the ſubject; which, by degrees, 


ef regali inflitutioni eleganter (p)] See pag. 268. 
nſerta, (Glanv, J. 2. c. 19.) | | 
| B b 3 | from 


— 


from the experience and approbation of the people, ſuper- 
ſede the neceſſity or deſire of uſing or continuing the old. 


. Ir every verdi ct was final in the firſt inftapce, it mall 
tend to deſtroy this valuable method of trial, and would drive 
away all cauſes of conſequence to be decided according to the 


forms of the imperial law, upon depoſitions in writing; 


which might be reviewed in a courſe of appeal. Cauſes of 


great importance, titles to land, and large queſtions of com- 


mercial property, come often to be tried by a jury, mercy 
upon the general iſſue: where the facts are complicated and 


intricate, the evidence of great length and variety, and ſome- | 


times contrad:Qtirg each other; and where the nature of the 


diſpute very frequently introduces nice queſtions and ſubtiltic 


of law. Either party may be furprized by apiece of evi- 
dence, which (had he known of its production) he could have 
cxplained or anſwered ; or may be puzzled by a legal doubt, 
which a little recollection would have ſolved. In the hurry df 
a trial the ableſt judge may miſtake the law, and miſdited 
the jury: he may not be able ſo to ſtate and range the eviderce 
as to lay it clearly before them; nor to take off the arthil 
impreſſions which have been made on their minds by learned 
and experienced advocates, Ihe jury are to give their op- 
nion inſlanter; that is, before they ſeparate, eat, or drink 
And under theſe circumſtances the moſt intelligent and bel 
intentioned men may bring in a verdict, which they then. 
ſelves upon cocl deliberation would wiſh to reverſe. 


NExT to doing right, the great object in the adminiſtration 
of public juitice ſhould be to give public ſatisfaction. If th: 
verdict be liable to many objections and doubts in the opirien 
of his counſel, or even in the opinion of by-ſtanders, no pu- 
ty would go away ſatisfied unlets he had a proſpect ot review 
ing it. Such doubts would with him be deciſive: he would 
arraign the determination as manifeſtiy unjuſt; and abhvr 3 
tribunal which he imagined had done him an injury without 4 
poſſibility of rediels. | 
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GRANTING a new trial, under proper regulations, cures 
all theſe inconveniences, and at the ſame time preſeryes in- 


tire and renders perfect that moſt excellent method of deciſion, 
which is the glory of the Engliſh law. A new trial is a re- 


hearing of the cauſe before another jury; but with as little. 
prejudice to either party, as tf it had never been heard before. 


No advantage is taken of the former verdict on the one ſide, 
or the rule of court for awarding ſuch ſecond trial on the 
other: and the ſubſequent verdict, though contrary to the firſt, 

imports no tittle of blame upon the former jury; who, had 
they poſſeſſed the ſame lights and advantages, would probably 
have altered their own opinion. The parties come better in- 
formed, the counſel better prepared, the law is more fully 
underſtood, the judge is more maſter of the ſubject z and 
nething 1 is now tried but the real merits of the caſe, 


A $UFFICIENT ground muſt however be laid before the 
court, to ſatisfy them that it is neceſſary to juſtice that the 
cauſe ſhould be farther conſidered. If the matter be ſuch, as 
did not or could not appear to the judge who preſided at iſi 
prius, it is diſcloſed to the court by affidavit : if it ariſes 
from what paſſed at the trial, it is taken from the judge's in- 
formation; who uſually makes a ſpecial and minute report of 
the evidence. Counſel are heard on both ſides to impeach or 


eſtabliſh the verdict, and the court give their reaſons at large 


why a new examination ought or ought not to be allowed. 
The true import of the evidence is duly weighed, falſe colours 
arc taken off, and all points of law which aroſe at the trial 
are upon full deliberation clearly explaincd and ſettled, 


Nor do the courts lend too eaſy an ear to every application 
for a review of the former verdict. They mutt be ſatisfied, that 
there arc ſtrong probable grounds to ſuppoſe that the merits have 
dot been fairly and fully diſcuſſed, and that the deciſion is not 
zrecable to the juſtice and truth of the caſe, A new trial is 

3 not 
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not granted, where the value is too inconfiderable to merit a 
ſecond examination. It is not granted upon nice and formal 
objections, which do not go to the real merits. It is not grant, 
ed in eaſes of ſtrict right or ſummum jus, where the rigorous 
exaction of extreme legal juſtice is hardly reconcileable te 
conſcience. Ner is it granted where the ſcales of evidence 
hang nearly equal: that, which leans againſt the former ver. 
dia, ought always very ſtrongly to preponderate. 


Is granting ſuch farther trial (which is matter of ſound dif, 


eretion) the court has alſo an opportunity, which it ſeldom 


fails to improve, of ſupplying thoſe defects in this mode of 
trial which were ſtated in the preceding chapter; by laying 
the party applying under all ſuch equitable terms, as his ans 
tagoniſt ſhall deſire and mutually offer to comply with: ſuch 
as the diſcovery of ſome facts upon oath ; the admiſſion a 
others, not intended to be litigated ; the production of deed; 
books, and papers; the examination of witneſſes, infirm er 
going beyond ſea ; and the like. And the delay and exper; 
of this proceeding are ſo ſmall and trifling, that it never ca 
be moved for to gain time or to gratify humonr. The motica 
muſt be made within the firſt four days of the next ſucceed- 
ing term, within which term it is uſually heard and decided, 
And it is worthy obſervation, how infinitely ſuperior to all other 
the trial by jury approves itſelf, even in the very mode ef it 


_ reviſion. In every other country of Europe, and in thoſe of 


our own tribunals which conform themſelves to the procch ci 
the civil law, the parties are at liberty, whenever they pleaſe, 
to appeal from day today and from court to court upon queſtics 
merely of fact; which is a perpetual ſource of obſtinate chicane, 
delay, and expenſive litigation (q). With us no new trial i 


1%) Not many yezrs 8g zn appeal in April 1749: the queſtion heingon!! 
Was brought to the houſe of lords trom on the property in an Ox, adjudged i 
the court of ſeſſion in Scotland, in a be oi the valuc of three guineat, Ne 
cauſe between Napter and Mac-arlane. pique or ſpirit could have made fv} 3 
It was inſtituted in March 1745 3 and, gauſ*, in the court of king's bench © 
(after many inte:locutory orders and common pleas, have laſted a ten ® 
ſer tence below, appealed from and re- the ticne, or have colt a (Wenent pe 
head as fai as the coarfe of proceedings of the expenſe, 
would admit) was Ecally determiged 
, allo vt 
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allowed, unleſs there be a manifeſt miſtake, and the ſubjec 
matter be werthy of interpoſition. The party who thinks 
himſelf aggrieved may ſtill, if he pleaſes, have reccurſe to 
his writ of attaint aſter judgment; in the courſe of the trial 
he may demur to the evidence, or tender a bill of exceptions. 
And, if the firſt is totally laid aſide, and the other two very 
ſeldom put in practice, it is becauſe long experience has ſhewn, 
mat a motion for a ſecond trial is the ſhorteſt, cheapeſt, and 
moſt eſſectual cure for all imperfections in the verdict; whe- 
ther they ariſe from the miſtakes of the parties themſelves, 
of their counſc} or attornies, or even of the judge or jury. 


2. ArrgsTs of judgment ariſe from intrinſic cauſes, ap- 
pearing upon the face of the record. Of this kind are, firſt, 
where the declaration varies totally from the original writ; as 
where the writ is in debt or detinue, and the plaintiff declares 
in an action on the caſe for an aſſunipſit: for, the original 
writ out of chancery being the foundation and warrant ot the 
whole procecdings in the common pleas, if the declaration 
. does not purine the nature of the writ, the court's authorit 
totally fails. Alfo, ſecondly, where the verdi& materially 
differs from the pleadings and iſſue thereon ; as if, in an action 
for words, it is laid in the declaration that the defendant ſaid, 
the plaintiff 77 a bankrupt ;” and the verdict finds ſpecially 
that he ſaid, ** the plaintiff 20%] be a bankrupt.” Or, third- 
y, if the caſe laid in the declaration is not ſufficient in point 
of law to found an action upon. And this is an invariable 
rule with regard to arreſts of judgment upon matter of law, 
e that whatever is alleged in arreſt of judgment muſt be fych 
matter, as would upon demurrer have been ſufficient to over- 
« turn the action or plea.” As if, on an action for ſlander in 
calling the plaintiff a Jew, the detendant denies the words, and 
iſſue is joined thereon; now, if a verdict be found for the 
plaintiff, that the words were actually ſpoken, whereby the fact 
is eſtabliſhed, ſtill the defendant may move in arreſt of judg- 
ment, that to call a man a Jew is not actionable: and, if the 
court be of that opinion, the judgment ſhall be arreſted, and 

| | | never 
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never entered for the plaintiff. But the rule will not hold + 
converſo, © that every thing that may be alleged as cauſe of 
„ demurrer will be good in arreſt of judgment :” for if 2 
declaration or plea omits to ſtate ſome particular circumſtance, 
without proving of which, at the trial, it is impoſſible to 
ſupport the action or defence, this omiſfion ſhall be aided by a 
verdict. As if, in an action of treſpaſs, the declaration doth 
not allege that the treſpaſs was committed on any certain day (r); 
or it the defendant juſtifies, by preſcribing for a right of com- 
mon for his cattle, and does nct plead that his cattle were 
tevant and ceuchant on the land (s); though either of theſe 
defects might be good cauſe to demur to the declaration or 
plea, yet if the adverſe party omits to take advantage of 
tuch omiſſion in due time, but takes iſſue, and has a verdi& 
againſt him, theſe exceptions cannot after verdict be moved 
in arreſt of judgment. For the verdict aſcertains thoſe fads, 
which before from the inaccuracy of the pleadings might be 
dub.cus; ſince the law will not ſuppoſe, that a jury under 
the inſpection of a judge would find a verdict for the plaintiff 
or defendant, unleſs he had proved thoſe circumſtances, with. 
out which his general allegation is defective (t). Exception 
therefore, that are moved in arreſt of judgment, muſt be 
much more material and glaring than ſuch as will maintain z 
demurrer: or, in other words, many inaccuracies and omifſ- 
ons, which would be fatal, if early obſerved, are cured by z 
ſubſequent verdict; and not ſuffered, in the laſt ſtage of 1 
cauſe, to unravel the whole proceedings. But if the thir; 
omitted be eſſential to the action or defence, as if the plain- 
tiff does not merely ſtate his title in a defective manner, but 
tcts forth a title that is totally defective in itſelf (u), or if to an 
ation of debt the defendant pleads not guilty inſtead of ni 
debet (w), theſe cannot be cured by a verdict for the plainti 
in the firſt caſe, or for the detendant in the ſecond. 


(-) Carth. 389. (u) Salk. 3665, 
(5) Cro. Jac 44. % C10, Eliz, 773. 


{c) W Mud. 293. 
Ir, 


— 
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Ir, by the miſconduct or inadvertence of the pleaders, the 


iſſue be joined on a fact totally immaterial, or inſufficient. to 
determine the right, ſo that the court upon the finding cannot 
know for whom judgment ought to be given; as if, on an 
281 n on the caſe in aſſumpſit againſt an executor, he pleads 
that he himlelf (inſtead ot the teſtator) made no ſuch pro- 
miſe (x): or if, in an action of debt on bond conditioned to 
pay money on or before a certain day, the detendant pleads 
payment on the day (y) (which, if found for the plaintiff, 
would be inconcluſive, as it might have been paid before) in 
| theſe caſes the court will after verdict award a repleader, guod 
partes replacitent : unleſs it appears trom the whole record that 
nothing material can poſſibly be pleaded in any ſhape whatſo- 
ever, and then a repleader would be fruitlefs (2). Ard, 
whenever a repleader is granted, the pleadings muft begin de 
nzv9 at that ſtage of them, whether it be the plea, replication, 


or rejuinder, Sc, wherein there appears to have been che 


firſt defect, or deviation from the regular courſe (a). 


Ir judgment is not by ſome of theſe means arreſted within 
the firſt tour days of the next term after the trial, it is then to 
de entered on the roll, or record. Judgzments are the ſentence 
of the law, pronounced by the court upon the matter contain- 
ed in the record; and are of four forts, Firſt, where the 
facts are confeſſed by the parties, and the law determined by 
the court 3 as in caſe of judgment upon demurrer : ſecondly, 
where the law is admitted by the parties, and the facts diſput- 
ed; as in Cale of judgment on a verdi: thirdlv, where 
both the fact and the law ariſing thereon are admitted by the 


defendant: which is the caſe of judgments by cœnfeſſian or 


default: or, laſtly, where the plaintiff is convinced that 


either fact, or law, or both, are inſufficient to ſupport his 


aCt10n, and therefore abandons or withdraws his protecution 
wich is the cate in judgments upon 2 ninſuit or retraxit. 


(x) 2 Ventr. 196. 


(2) 4 Bur. 301, 302. 
0 2174. 994. 


( Kym. 455. 84. f. 679. 
THE 
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Tux judgment, though pronounced or awarded by the 
judges, is not their determination or ſentence, but the deter- 
mination and ſentence of the law. It is the concluſion that 
naturally and regularly follows from the premiſes of law and 
fat, which ſtand thus: againſt him, who hath rode over 
my corn, I may recover damages by law; but A hath rode 
over my corn; therefore I ſhall recover damages againſt A, 
If the major propoſition be denied, this is a demurrer in law: 
if the minor, it is then an iſſue of fact: but if both be con- 
feſſed (or determined) to be right, the concluſion or judgment 
of the court cannot but follow. Which judgment or conclu- 
ſion depends not therefore on the arbitrary caprice of the 
judge, but on the ſettled and invariable principles of juſtice, 
The judgment, in ſhort, is the remedy preſcribed by law for 
the redreſs of injuries; and the ſuit or action is the vehicle or 
means of adminiſtringit. What that remedy may be, is in- 
deed the reſult of deliberation and ſtudy to point out, and 
therefore the ſtyle of the judgment is, not that it is decreed or 
reſolved by the court, for then the judgment might appearto 
be their own; but, © it is conſidered,” confideratum eft per 

curiam, that the plaintiff do recover his damages, his debt, 
his poſſeſſion, and the like: which implies that the judgment 
is none of their own; but the act of law, pronounced and de- 
clared by the court, after due deliberation and enquiry, 


ALL theſe ſpecies of judgments are either interlocutory or 

nal. Interlocutory judgments are ſuch as are given in the 
middle of a cauſe, upon ſome plea, proceeding, or de- 
fault, which is only intermediate, and does not finally 
determine or complete the ſuit, Of this nature are al 
judgments for the plaintiff upon pleas in abatement ef 
the ſuit or ation: in which it is conſidered by the court, 
that the defendant do anſwer over, reſpondeat ouſter ; that h;. 
put in a more ſubſtantial plea (b). It is eaiy to obſerve, thi 
the judgment here given is not final, but merely interlocu: 


(„) 2 Saund. 20. 


tofu; 


g 


- a— 
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tory; for there are afterwards farther proceedings to be had, 


when the defendant hath put in a better anſwer. | 


Bo r the interlocutory judgments, moſt uſually ſpoken of, 
are thoſe incomplete judgments, whereby the right of the 
plaintiff is indeed eſeabliſned, but the guantum of damages 
tuſtained by him is not aſcertained: which is a matter that 
cannot be done without the intervention of a jury. As by 
the old Gothic conſtitution the cauſe was not completely fi- 
niſhed, till the nembda or jurors were called in © ad executi- 
« onem decretorum judicii, ad aeſtimationem pretii, damni, lucri, 

1 (e) Cc. This can only happen where the plaintiff reco- 
vers; for, when judgment is given for the deſendant, it is 
always complete as well as final. And this happens, in the 
firſt place, where the defendant ſuffers judgment to go 
againſt him by default, or nibil dicit; as if he puts in ro 
plea at all to the plaintiff's declaration: by confeſſion or 
cognovit aflionem, where he acknowleges the plaintiff's de- 
mand to be juſt; or by non ſum informatus, when the de- 
fendant's attorney declares he has no inſtructions to ſay any 
thing in anſwer to the plaintiff, or in defence of his client; 
which is a ſpecies of judgment by default, If theſe, or any 
of them, happen in actions where the ſpecific thing ſued for 
is recovered, as in actions of detinue or debt for a ſum or 
thing certain, the judgment 1s abſolutely complete. And 
therefore it is very uſual, in order to ſtrengthen a bond-cre- 
ditor's ſecurity, for the debtor to execute a warrant of attor- 49 10 
ney to any one, empowering him to confeſs a judgment by 1 
either of the ways juſt now mentioned (by 7510 dicit, cogno- 1 
vit alionem, or non ſum informatus) in an action of debt to 

de brought by the creditor for the ſpecific ſum due: which 4 1 
judgment, when confeſſed, is abſolutely complete and bind- 131080 
ing. But, where damages are to be recovered, a jury muſt | FW) 
be called in to aſſeſs them, unleſs the defendant, to ſave © | 15 
charges, will confeſs the whole damages laid in the declara- 
tion: otherwiſe the entry of the judgment is, * that the 
** plaintiff ought to recover his damages, (indefinitely) but, 


(c) Stierahook de jare Gith, J. 1. c. 4. 
| & becauſe 
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„ becauſe the court know not What damages the ſaid plain- 
* tiff hath ſuſtained, therefore the ſheriff is commanded, 
ce that by the oaths of twelve heneſt and lawful men he en- 
* quire into the faid damages, and return fuch inquiſition 
&« (when taken) into court.” This proceſs is called a writ 


of enquiry: in the execution of which the fheriff ſits as 
judge, and tries by a jury, ſubje& to nearly the ſame law 
and conditions as the trial by jury at ifs prive, what dama - 


gcs the plaintiff hath really ſuſtained; and when their ver- 
dict is given, which muſt aſſeſs ſome damages (but to what 
amount they pleaſe) the ſheriff returns the inquiſition into 
ccurt, which is entered upon the roll in manner of a poſtea; 


and thereupon it is confidered, that the plaintiff do recover | 


the exact tum of the damages fo aſſeſſed. In like manner, 
when a demurrer is determined for the plaintiff upon an ac- 
tion wherein damages are recovered, the judgment is alſo in- 
complete, till a writ of enquiry is awarded to aſſeſs damages, 


and returned; aſter which the judgment is completely entct- 
ed. 


Fix AL judgments are ſuch as at once put an end to the 
action, by declaring that the plaintiff has either entitled him- 
ſelf, or has not, to recover the remedy he ſues for. In which 
caſe if the judgment be for the plaintiff, it is alſo conſidercd 
that the defendant be either amerced, for his wilſul delay of 
juſtice in not immediately obeying the king's writ by rendcr- 


ing the plaintiff his due (d); or be taken up, capiatur, to 


pay a fine to the king, in caſe of any fercible injury (e). 


Though now by ſtatute 5 & 6 W. & M. c. 12. no writ of 


capias ſhall iſſue fer this fine, but the plaintiff ſhall pay 


65. 84. and be allowed it againſt the defendant among his | 


other coſts. And therefcre in judgments in the court of com- 
mon pleas they enter that the fine is remitted, and in the 
court of king's bench they now take no rotice of any fine or 
capias at all (f). But if judgment be for the defendant, then 
it is conſidered, that the plaintiff and his pledges of protecut- 
ing be (rominally) amerced for his falſe ſuit, and that the 


(4 5 Rep. 49 (f) Salk, 54. Carth. 390. | 
(e) Appegd. No. II. & 4. 
| deferdar: 
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defendant may go without a day cat ſine die, that is, without 
any farther continuance or adjournment; the king's writ, 


commanding his attendance, being now fully ſatisficd, and 


bis innocence publicly cleared (s). 


uus much for judgments; to which coſts are a neceſſa- 
ry appendage; it being now as well the maxim of ours as 
of the civil law, that“ vidus vidori in expenſis condemnan- 
« Jus eſt (h). Though the common law did not profeſſedly 
allow any, the amercement of the vanquiſhed purty being 
his only puniſhment. The firſt ſtatute which gave coſts, 4 
nomine, to the demandant in a real action was the ſtatute of 
Glouceſter, 6 Edw. I. c. 1. as did the ſtatute of Malbridge 
52 Hen. III. c. 6. to the defendant in one particular cate, re- 
lative to wardſhip in chivalry: though in reality coſts were 
always conſidered and included in the quantum of damages, 
in ſuch actions where damages are given; and, even now, 
coſts for the plaintiff are always entered on the roll as in- 
creaſe of damages by the court (i). But, becauſe thoſe da- 
mages were frequently inadequate to the plaintiff*s expentes, 


the ſtatute of Glouceſter orders coſts to be allo added; and 


farther directs, that the ſame rule ſhall hold place in all caſes 
where the party is to recover damages. And therefore in ſuch 
actions where no damages were then recoverable (as in quare 
inpedit, in which damages were not given till the ſtatute of 
Weſtm. 2. 13 Edw. I.) no coſts are now allowed (x); unless 
they have been expreſsly given by ſome ſubſequent flatute. 
The ſtatute 3 Hen. VII. c. 10. was the firſt which allowed 
any coſts on a writ of error. But no coſts were allowed the 
defendant in any ſhape, till the ſtatutes 23 Hen. VIII. c. 15. 
4 Jac. I. c. 3. 8 & 9 W. III. c. 11. and 4 & 5 Ann. c. 16, 
which very equitably gave the defendant, if he prevailed, 
the ſame coſts as the plaintiff would have had, in caſe he had 
recovered. Theſe coſts on both ſides are taxed and mode- 
rated by the prothonotary, or other proper officer of the 
court. | 


(e) Append. No. III. $. 6. © (i) Append. No. II. C. 4. 
(t) Cd. 3. 1. 13. () 10 Rep. 116. 
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Tux king (and any perſon ſuing to his uſe) (1) ſhall nei. 
ther pay, nor receive coſts: ſor, beſides that he is not in- 
cluded'under the general words of theſe ſtatutes, as it is his 
prerogative not to pay them to a ſubject, ſo it is beneath his 
dignity to receive them. And it ſeems reaſonable to ſuppcſe, 
that the queen-conſort participates of the ſame privilege ; for, 


in actions brought by her, ſhe was not at the common lau 
_ obliged to find pledges of proſecution, nor could be amerced 


in caſe there was judgment againſt her (m). In two other 
caſes an exemption allo lies from paying coſts. FExecutor; 
and adminiſtrators, when ſuing in the right of the deceaſed, 
ſhall pay none (n). And paupers, that is ſuch as will ſweat 


themſelves not worth five pounds, are, by ſtatute 11 Hen. 


VII. c. 12. to have original writs and ſubpoenas gratis, and 
counſel and attorney aſſigned them without fee; and are ex- 
cuſed from paying coſts, when plaintiffs, by the ſtatute 23 


Hen. VIII. c. 15. but ſhall ſuffer other puniſhment at the di-. 


cretion of the judges. And it was formerly uſual to giv: 
ſuch paupers, if nonſuited, their election either to be whip- 
ped or pay the coſts (o): though that practice is now diſuſcd. 
(p) It ſeems however agreed, that a pauper may recover coſt; 
though he pays none; for the counſel and clerks are bcur! 
to give their labour to him, but not to his antagoniſts (q 
To prevent alſo trifling and malicious actions, for word;, 
for aſſault and battery, and for treſpaſs, it is enacted by ſla- 


tutes 43 Eliz. c. 6. 21 Jac. I. c. 16. and 22 & 23 Car. Il. c. 


9. F. 1 36. that, where the jury who try any of theſe actions 
ſhall give leſs damages than 405. the plaintiff ſhall be allowed 
no more coſts than damages, unleſs the judge before whom 
the cauſe is tried ſhall certify under his hand on the back cf 
the record, that an actual battery (and not an aſſault only 
was proved, or that in treſpaſs the freehold or title of the 


land came chiefly in queſtion Alſo by ſtatute 4 & 5 W. & M. 


c. 23. and 8 & W. III. c. 11. if the treſpaſs were committed 


(1) Stat 24 Hen. VIII. c. 8. (5) Sid. 261, 7 Mod, 114. 
(m) F. N. B. 161. Co. Litt. 133. (p) Saik 506 
{n) Cro, Jac. 229. - (4) 1 Equ, Caf, abr. 128. 


Vo 
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in hunting or ſporting by an inferior tradeſman, or if it ap- 
pear to be wilfully ang-maliciouſly committed, the plaintiff 
ſhall have full coſts (r), though his damages as aſſeſſed by 
the jury amount to leis than 40s. | 


AFTER judgment is entered, execution will immediately 


follow, unleſs the party condemned thinks himſelf unjuſtly * 


aggrieved by any of theſe proceedings; and then he has his 
remedy to reverſe them by ſeveral writs in the nature of ap- 
peals, which we ſhall conſider in the ſucceeding chapter. 


(r) See pag. 214, 215. 
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franchiſe, or frechold; and, by ſeveral ſubſequent ſtatuie, 


CHAPTER THE TWENTY FIFTH, 


Gr PROCEEDINGS, IN THE NATURT 067 4 
| APPEALS. 9. 

| 5 

w] 

to 

all 

pr 

: | | bn 
ROCEEDINGS, in the nature of appeals from the pro aſl 
ceedings of the king's courts of law, are of varicy dec 
kinds; according to the ſubject matter in which they as evi 
concerned. They are principally three. Cor 
I. AwRIT of attaint; which lieth to enquire whether we 
jury of twelve men gave a falſe verdict (a); that fo the ju he 
ment following thereupon may be reverſed : and this mult & bees 
brought in the life-time of him for whom the verdict vs Ih. 
given, and of two at leaſt of the jurors who gave it. Thi 3 
lay, at the common law, only upon verdicts in actions fr Ry 
ſuch perſonal injuries as did not amount to treſpaſs, Forin IE 
real wrongs the party injured had redreſs by writ of right; 


but, after verdict againſt him in perſonal ſuits, he had | 4 
other remedy : and it did not lie in actions of tr-ſpaſs, i« ; 


* . hs 
a very extraordinary reaſon ; becauſe, if the verdict vi 26 
ſet aſide, the bing would loſe his fine (b). But by ſtauue iy 


Weſtm. 1. 3 Edw. I. c. 38. it was given in all pleas of land, 


(c) £ 
I. c. 


o 9 


(a) Finch. L. 484. | (0) Bro, Ar, t. attcint, 4% 
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in the reigns of Edward III. (c) and his grandſon (d), it was 
allowed in almoſt every action, except in a writ of right ; 
for there no attaint lav, cither by common law or ſtatute, be- 
cauſe. it was determined by the grand aſſiſe, conſiſting of ſt * 
teen jurors (c). 


Tux jury who are to try this falſe verdict muſt be twenty 
four, and are called the grand jury; for the law wills not that 
the oath of one jury of twelve men ſhould be attainted or ſet 
alide by an equal number, nor by leſs indeed than double the 
former. And he that biings the attaint can give no other evi- 
dcrce to the grand jury, than what was originally given to the 
petit. For as their verdict is now trying, and the queſtion is 
whether or no they did right upon the evidence that appeared 
to them, the law judged it the higheſt abſurdity to produce 
any ſubſequent proof upon ſuch win and to condemn the 


prior juriſdiction tor not believing evidence which they never 


knew, But thoſe againſt whom it is brought are allowed, in 
ahr mance of the firſt verdict, to produce new matter (f): 
becauſe the petit jury may have formed their verdict upon 


evidence of their own knowlege, which never appeared in 


court; and becauſe very terrible was the Judzment which the 
common law inflicted upon them, it the grand jury found 
their verdict a ſalſe one. Ihe judgment was, 1. That they 
ſhould loſe their Iiberam lege, and become for ever infamous. 
2. That they ſhould forteit all their goods and chattels. 3. 
That their lands and tenements ſhould be ſeiſed into the king's 
hands. 4. That their wives and children ſhould be thrown 
out of doors. 5. That their houtes ſhould be raſed and thrown 
cou n. 6. That their trees ſhould be rooted up. 7. That their 
meadows ſhould be plovghed. 8. That their bodies ſhould be 
caſt imo gacl. 9. That the party ſhou!d be reſtored to all 
that he loſt by reaſon of the unjuſt verdict, But as the 
icverity of this puniſhment had its ufual eſſcct, in prevent- 
ing the law from being executed, therefore by the ſtatute 


c) Stat. 1 Few, III. c. 6, 5 Fdw. (d) Stat. 9 Pic . . 
I. C. 7. 48 Kdw III. c. 8. 34 Eu]. (e) Bro. 45. f. atteint. 41. 
7. (6 Finch. L. 486. 
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404 | Parvare Boon In 


11 Hen. VII. e. 24. revived by 23 Hen. VIII. c. 3. a mote 
moderate puniſhment was inflicted upon attainted jurors; viz, 
perpetual infamy, and, if the cauſe of action were above 
40 J. value, a forfeiture of 20 l. apiece by the jurors; or, if 
under 401. then 51. apiece; to be divided between the king 
and the party injured. So that a man may now bring an a. 
taint either upon the ſtatute or at common law, at his eleQ- 
on (g); and in both of them. may reverſe the former Judg- 
ment. But the practice of ſetting aſide verdicts upon motion, 
and granting new trials, has ſo ſuperſeded the uſe of both fort 
of attaints, that I have not obſerved any inſtance of an attaint 
in our books, Jater than the fixteenth century (h). By the 
old Gothic conſtitution indeed no certificate of a judge ws 
allowed, in matters of evidence, to countervail the oath d 
the jury: but their verdict, however erroneous, was abſc- 
lutely final and concluſive. * Teftes ſunt de judice et de adi 
& ejus; Judex vero de ipſis viciſſim teſtari non poteſt, vere an 
&« falſo jurent : qualicungue enim eorum aſſertioni ſtandum eff t 
66 Judicandum.” Yet they had a proceeding, from whenc 
our attaint may be derived. If, upon a lawful trial before 
ſuperior tribunal, they were fad to have given a falſe ver 
dict, they were fined, and rendered infamous for the future, 
& Si tamen evidenti argumento falſum juraſſe convincantur (il 


cc quod ſuperius fudicium cognoſcere debet ) mulctantur i in bon, 
« de caetero perjuri et inteſtabiles (i).“ 


It. Ax audita querela is whe''e a defendant, againſt whon 
judgment is recovered, and who is therefore in danger d 
execution, or perhaps actually in execution, may be te. 


lieved upon good matter of diſcharge, which has happei- 


ed ſince the judgment: as if the plaintiff hath given hin 
a general releaſe; or if the defendant hath paid the del 
to the plaintiff, without entring ſatisfaction on the record. 
In theſe and the like caſes, wherein the defendant hath 
good matter to plead, but hath had no opportunity « 
pleading it, (either at the beginning of the ſuit, or fut 


(8) 3 Iaſt. 164. (i) Stiernhook. de jure Gith, l 14 
(h) 1593. M. 35 & 36 Elis. Cro, 4. 
Eliz, zog. 
darreit 
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earrein continuance, which, as was ſhewn in a former chap- 
ter (k), muſt always be before judgment) an audita guerela 
lies, in the nature of a bill in equity, to be relieved againſt 
the oppreſſion of the plaintiff, It is a writ directed to the 
eourt, ſtating that the complaint of the defendant hath been 
heard, audita querela defendentis, and then ſetting out the 
matter of the complaint, it at length enjoins the court to call 
the parties before them, and, having heard their allegations 
and proofs, to cauſe juſtice to be done between them (1). It 
alſo lies for bail, when judgment is obtained againſt them by 
ire facias to anſwer the lebt of their principal, and it hap- 
pens afterwards that the original judgment againſt their prin- 
cipal is reverſed: for here the bail, after judgment had 
againſt them, have no opportunity to plead this ſpecial mat- 
ter, and therefore they ſhall have redreſs by audita guerela (m); 
which is a writ of a molt remedial nature, and ſeems to 
have been invented, leſt in any caſe there ſhould be an op- 
preſſive defect of juſtice, where a party has a good defence, 
but by the ordinary forms of law had no opportunity to make 
it, But the indulgence now ſhewn by the courts in granting a 
ſummary relief upon motion, in caſes of ſuch evident oppreſ- 
ſon (n), has almoſt rendered uſeleſs the writ of audita guerela, 
and driven it quite out of practice. 


III. Bur, thirdly, the principal method of redreſs for er- 
roncous judgments in the king's courts of record, 15 by writ 
error to ſome ſuperior court, of appeal. 


| A wriT of error (o) lies for ſome ſuppoſed miſtake in 
the proceedings of a court of record; for, to amend er- 
rots in a baſe court, not of record, a writ of falſe fudg- 
ment lies (p). "The writ of error only lies upon matter of 
law ariſing upon the face of the proceedings : fo that no 
evidence is required to ſubſtantiate or ſupport it: and 
there is no method of reverſing an error in the determina- 


(k) See pag. 317. e (n) Lord Raym. 419. 
{i) Finch. L. 488. F. N. B. 103. (ov) Append No. III. f. 6. 
Im) 1 Koll. Abr. 308. | (vp) Finck. L. 484. 
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(4) 4 Burr. 1099. e. 12. & 13. 32 Hen, VIII. c. 77 
(r) Co. Litt. 260. Elis. e. 14 21 Jac. I. e. 13. 
(+) Stat. 11 Hen, IV. c. 3. Car. II c. 8. (ttyled in! . Its 
(t] Stra. 111m an omnipotent act) 4 & 5 Ann. 6 
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tion of fads, but by an attaint, or a new trial, to core 
the miſtakes of the tormer verdict. : 


ForMERLY the ſuitors were much perplexed by writs 
error brought upon very flight and trivial grounds, as mi. 
ſpellings and other miſtakes of the clerks, all which might 
be amended at the common law, while all the proceedin; 
were in paper (q); for they were then conſidered as only ig 
feri, and therefore ſubject to the control of the courts. Put, 


by the common law no amendment could be permitted, ur- 
leſs within the very term in which the Judicial act fo recorded 

was done: for during the term the record is in the breaſt a 
the court; but afterwards it admitted of no alteration (r). Bu 
now the courts are become more liberal; and, where juice 
requires it, will allow of amendments at any time while th: 
ſuit is depending, notwithſtanding the record be made ih, 
and the term be paſt. For they at preſent conſider the pre. 
ccedings as in Heri, till judgment is given; and therefor 
that, till then, they have power to permit amendments b 
the common law : but when judgment is once given and er. 
rolled, no amendment is permitted in any ſubſequent tem 
(5). Miſtakes are alio effectually helped by the ſtatutes c. 
amendment and Jeafaits: ſo called, becauſe when a pleas 

+ perceives any ſlip in the form of his proceedings, and ac 
knowleges ſuch error (es faite) he is at liberty by thoſe ſtatute 

to amend it; which amendment is ſeldom actual „ mace, 
but the benefit of the acts is attained by the court's ove 
looking the exception (t). Theſe ſtatutes are many in num. 
ber, and the proviſions in them too minute to be here taken 
notice of, otherwiſe than by referring to the ſtatutes theny 
ſelves (u); by which all trifing exceptions are ſo thv 
roaghly guarded againſt, that writs of error cannot nov 
be maintained, but for fome material miſtake "1 


(u) Stat. 14 Edw. III. c. 6. 9 Hen. 9 Ang. C. 28. 5 Geo, I. C. 13: 
V. c. 4. 4 Hen. VI. c 3. 8 Heu. V.. 


Tun 
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Tus is at preſent the general doQrine of amendments 
and its riſe and hiſtory are ſomewhat curious. In the early 
ages of our juriſprudence, when all pleadings were ore tenus, 
it a ſlip was perceived and objected to by the oppoſite party 
er the court, the pleader inſtantly acknowleged his error and 
rectified his plea; which gave occaſion to that length of dia- 
logue reported in the antient year-books. So liberal were 
men the ſentiments of the crown as well as the judges, that 
in the ſtatute of Wales, made at Rothelan, 12 Edw. I. the 
pleadings are directed to be carried on 1n that principality, 
ſine calumpnia verberum, non ebſervata illa dura conſuetudine, 
gui cadit a ſyllaba cadit a tota cauſa.” The judgments 
were entered up immediately by the clerks and officers of 
the court ; and, if any. miſ-entry was made, it was rectiſied 
by the minutes of the remembrance of the court itſelf. 


Wu x the treatiſe by Britton was publiſhed, in the name 
ard by the authority of the king, (probably about the 13 
Edw. I. becauſe the laſt ſtatutes therein referred to are thoſe 
of Wincheſter and Weſtminſter the ſecond) a check ſeems 
intended to be given to the unwarrantable practices of ſome 
judges, who had made falſe entries on the rolls to cover therr 
own miſbehaviour, and had taken upon them by amend- 
ments and raſures to falſify their own records. The king 
therefore declares (v) that © although we have granted to 
« our juſtices to make record of pleas pleaded before them, 
© yet we will not that their own record ſhall be a warranty 
« for their own wrong, nor that they may raſe their rolls, 
« nor amend them, nor record them, - contrary to their origi- 
« nal enrollment.” The whole of which, taken together, 
amounts to this, that a record ſurreptitiouſly or erroneouſly | 
made up, to ſtifle or pervert the truth, ſhould not be a ſanc- 
tion for error; and that a record, originally made up accord- 
ing to the truth of the caſe, ſhould not afterwards by any pri- 
vate raſure or amendment be altered to any ſiniſter purpoſe, 


(*) Brit. Precm. 2 3» 
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488 PRIVATE Boon l. 


Bu r when afterwards king Edward, on his return from his 


French dominions in the ſeventeenth year of his reign, after 
upwards of three years abſence, found it neceſſary (or conve- 
nient) to proſecute his judges for their corruption and other 
mal-praQtices, the perverſion of judgments (w) by eraſing 
and altering records was one of the cauſes aſſigned for the 
heavy puniſhments inflicted upon almoſt all the king's juſt- 
ces, even the moſt able and upright (x). The ſeverity. of 
which proceedings ſeems ſo to have alarmed the ſucceeding 
judges, that, through a fear of being ſaid to do wrong, 
they heſitated at doing that which was right. As it was { 


hazardous to alter a record, 


even from compaſſionate mo- 


tives, (as happened in Hengham's caſe, which in ſtrictneſs wa 


(*] Fudicia perverterant, et in 
eliis erraverunt. (Matth. Weſt. A. D. 
1289.) 

(x) Among the other judges, fir 
Ralph Hengham chief juſtice of the 
king's bench is ſaid to have been fined 
7000 marks, fir Adam Stratton chief 
baron of the exchequer 34000 marke, 
and Thomas Wayland chiet juſtice of 
the common pleas to have been at- 
tainted of felony, and to have abjured 
the realm, with a forfeiture of all his 
eſtates; the whole amount of the for- 
feitures being upwards of 100000 
marks, or 70000 pounds, (3 Pryn. 
Rec 401, 402.) An incredible ſum in 


| thoſe days, before paper credit was in 


uſe, and when the annual ſalary of a 
chief juſtice was only fixty marks. 
(Clauſ 6. Ede. I. n. 6. Dugd. chren, 
fer. 26.) The charge againſt fir 
Ralph Hengham (a very learned judge, 
to whom we are obliged for two ex- 
cellent treatiſes of practice) was only, 
according to a tradition that was cur- 
rent ia Richard the third's time, (Vear- 
book. M. 2 Ric, III. 10.) his altering 
out of mere compaſſion a fine, which 
Was let upon a very poor man, from 
131. 4d. to 6. 8d, for which he was 


Kaed 800 marks; « more probable 


lum han jeoo. It is tue, the book 


calls the judge ſo puniſhed Inghan ri 
not Heng bam: but I fi d no judge of 
the name of Ingham in Dugdale's &. 
ries; and fir Edward Coke (4 If, 
255.) and fir Matthew Hale (1 P. c. 
646.) underſtand it to have been the 
chiet juſtice. And certainly his «< 
ence was nothing very atrocious ct 
diſgraceful ; for though removed from 
the king's bench at this time (together 
with the reſt of the judges) we fad 
him about twelve years afterward 
made chief juſtice of the oommon plex, 
Pat. 29 Ed, I. n. 7. Dugd. chro. ſer. 
32.) in which office he continued till 
bis death in 2 Edw. II. (Clauſ. 1 Ede. 
II. n. 19. Pat. 2 Edw. II p. 1 . 9 
Dugd. 34. Selden. pret. to Hengbam.) 
There is an appendix to this tradition, 
remembered by juſtice Southcote n 
the reign of queen Elizabeth; ( lf. 


72. 4 Inſt, 256) that with this fine a 


chief juſtice Hengham a clock houle 
was built at Weltminſter, and ſurt i- 
ed with a clock, to be heard in 
Weltminſter-hall, Upon which for 
I ſhall only remark, that the firſt in- 
troduction of clocks was not till a2 
hundred years afterwards, about the 
end of the fourteenth century (IA. 
cyclepe dis. tu. berlcge. / 


certain 
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certainly indefenfible) they reſolved not to touch a record any 
more; but held that even palpable errors, when enrolled and 
the term at an end, were too ſacred to be rectified or called in 
queſtion: and, becauſe Britton had forbidden all criminal 
and clandeſtine alterations, to make a record ſpeak a falſity, 
| they conceived that they might not judicially and public 

amend it, to make it agreeable to truth. In Edward the 
third's time indeed, they once ventured (upon the certificate 
of the juſtice in eyre) to eſtreat a larger fine than bad been 
recorded by the clerk of the court below (y): but, inſtead of 
amending the clerk's erroneous record, they made a ſecond 


enrollment of what the juſtice had declared ore tenus; and 


left it to be ſettled by poſterity in which of the two rolls that 
abſolute verity reſides, which every record is ſaid to import in 
itſelf (z). And, in the reign of Richard the ſecond, there 
zre inſtances (a) of their refuſing to amend the molt palpable 
errors and miſ-entries, unleſs by the authority of parliament. 


To this real ſullenneſs, but affected timidity, of the judges, - 


ſuch a narrowneſs of thinking was added, that every fli 
(even of a ſyllable or a letter) (b) was now held to be fatal to 
the pleader, and overturned his client's cauſe (c). If they 
durſt not, or would not, ſet right mere formal miſtakes at any 
time upen equitable terms and conditions, they at leaſt ſhould 
have held, that trifling objections were at all times inad- 
miſſible; and that more ſolid exceptions in point of ferm 
came tco late when the merits had been tried. They might, 
through a decent degree of tenderneſs, have excuſed them- 
ſelves from amending in criminal, and eſpecially in capital, 
caſes. "They needed not have granted an amendment, where 
it would work an injuſtice to either party; or where he 
could not be put in as good a condition, as if his adverſary 


(v) 1 Hal, P. C. 647 (e) In thoſe days it, was ſtrictly true, 
(2/1 Leon 183. Co. Litt, 117. Sce what Ruggle (ia his igseramut) has 

pig 331. humorouſly applied to more modern 
(1) 1 Hal. P. C. 648. 


plcadings; © jn noſlira lege ungyu 
[d) Stat, 14 Edw. III. c. 6. een everlit tetun placitum,” 


had 
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410 PRIVAT Book Ill. 
had made no miſtake. And, if it was feared that an amend- 
ment after trial might ſubject the jury to an attaint, how ealy 
was it to make watving the attaint the condition of allowin 
the amendment! And yet theſe were among the abſurd regs 
ſons alleged for never ſuffering amendments at all (d) | 


THE precedents then ſet were afterwards moſt ſcrupulouſly 
followed (e), to the great obſtruction of juſtice, and ruin of 
the ſuitors ; who have formerly ſuſfered as much by theſe ob- 
ſtinate ſcruples and literal ſtrictneſs of the courts, as they 
could have done even by their iniquity. After verdicts and 
judgments upon the merits, they were frequently reverſed for 
lips of the pen or muſ-ſpellings: and juſtice was perpetually 
intangled in a net of mere technical jargon, The legiſlature 
hath therefore been forced to interpoſe, by no lefs than twelve 


| ſtatutes, to remedy theſe opprobrious niceties: and its endea- 


vours have been of late ſo well ſeconded by judges of a more 
liberal caſt, that this unſeemly degree of ſtrictneſs is almoſt 
entirely eradicate ; and will probably in a few years be no 
more remembered, than the learning of eſſoins and defaults, 
or the counterpleas of voucher, are at preſent, But, to re- 
turn to our writs of error. 


Ir a writ of error be brought after verdict, he that brings 
the writ, or that is plaintiff in error, muſt in moſt caſes find 
ſubſtantial pledges of proſecution, or bail (f): to prevent 
delays by frivolous pretences to appeal; and for ſecuring pay- 
ment of coſts and damages, which are now payable by the 
vanquiſhed party in all, except a few particular, inſtances, 
by virtue of the ſeveral ſtatutes recited in the margin (g). 


A wri1T of error lies from the inferior courts of record in 
England into the king's bench (h), and not into the common 


(4d) Styl. 207. (g) 3 Hen. VII. c. 10. 13 Car. Il. 

(e) $ Rep. 156, &c. c. 2. 8&g W. III. c. 11. 4 & 5 Aug. 
(i) Stat. 3 Jac. I. c. 8. 13 Car, II. c. 16. 

0. 2. 16 & 17 Car. II. c. 8. | (h) See chap. 4. 


pleas. 


bien (i). Alſo from the king's bench in Ireland to the king's 


bench in England. It likewiſe may be brought ſrom the com- 


mon pleas at Weſtminſter to the king's bench; and then from 
the king's bench the cauſe is removeable to the houſe of lords. 

From proceedings on the law ſide of the exchequer a writ of 
error lies into the court or exchequer chamber before the 
lord chancellor, lord treaſurer, and the judges of the court of 
king's bench and common pleas : and from thence it lies to the 
heuſe of peers. From proceedings in the king's bench, in 
debt, detinue, covenant, account, caſe, ejectment, or tref- 
pass, originally begun therein (except where the king is party) 
it lies to the exchequer chamber, before the juſtices of the 
common pleas, and barons of the exchequer; and from 
thence allo to the houſe of lords [K): but where the proceed- 
ings in the king's bench are commenced by original writ, ſued 
out of chancery, (which mutt be for ſome forcible injury, in 
which the king is ſuppoſed to be a party, in order to puniſh 
the treſpaſs committed in a criminal manner) this takes the 
caſe out of the general rule laid down by the ſtatute; fo that 
the writ of error then lies, without any intermediate ſtage of 
appeal, directly to the houſe of lords, the dernier reſort for 
the ultimate deciſion of every civil action. Each court of 
appeal, in their reſpective ſtages, may, upon hearing the 
matter of law in which the error is aſſigned, reverſe or affirm 
the judgment of the inferior courts ; but none of them are 
fnal, ſave only the houſe of peers, to whoſe judicial deciſions 


all other tribunals muſt therefore ſubmit and conform their 


own. And thus much for reverſal or affirmance of Judgments 
by writs in the nature of appeals. 


() Finch, L. 480. Dyer. 250, (k) Stat. 27 Eliz, c. K 
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CHAPTER THE TWENTY SIZ TA., 


Or EXECUTION. 


F the regular judgment of the court, after the decifion of 
I the ſuit, be not ſuſpended, ſuperſeded, or reverſed, by 
one or other of the methods mentioned in the two preceding 
chapters, the next and laſt ſtep is the execution of that judg- 
ment; or, putting the ſentence of the law in force. This is 
performed in different manners, according to the nature ef 
the action upon which 1t is founded, and of the judgment 
which is had or recovered. | 


Ir the plaintiff recovers in an action real or mixed, wheres 
in the ſeiſin or poſſeſſion of land is awarded to bim, the writ 
of execution ſhall be an habere facias ſeiſinam, or writ of 
ſeiſin, of a freehold; or an babere facias poſſeſſionem, or writ 
of poſleſſion (a), of a chattel intereſt (b). Theſe are writ 
directed to the ſheriff of the county, commanding him to 
give aQual poſſeſſion to the plaintiff of the land ſo recovered: 
in the execution of which, the ſheriff may take with him the 
poſſe comitatus, or power of the county; and may juſtify 
breaking open doors, if the poſſeſſion be not quietly delivered, 
But, if it be peaceably yielded up, the delivery of a twig, 
a turf, or the ring of the door, in the name of ſeiſin, is 

ſufficient execution of the writ. Upon a preſentation to 
a benefice recovered in a quare impedit, or aſſiſe of darrein 


(az) Append. No. II. F. 4. | (b) Finch, L, 470. 
8 | preſentment, 


— 


. 


preſentment, the execution is by a writ de clerico admittendo; 


directed, not to the ſheriff, but to the biſhop or his metropo- 
tan, requiring them to admit and inſtitute the clerk of the 


plaintiff. 


Ix other actions where the judgment is, that ſomething 10 


ſpecial be done or rendered by the defendant, then, in order 
to compel him ſo to do, and to ſee the judgment executed, a 


ſpecial writ of execution iſſues to the ſheriff according to the 


nature of the caſe. As upon an aſſiſe or quod permittat pro- 
fternere for a nuſance, where one part of the judgment is 


quod amoveatur, a writ goes to the ſheriff to abate it at the 


charge of the party, which likewiſe iſſues even in cafe of an 
indictment (c). Upon a replevin the writ of execution is the 
writ de retorno habendo (d); and, if the diſtreſs be eloigned, 
the defendant ſhall have a captas in withernam (e), but, on 
the plaintiff's tendering the damages and ſubmitting to a fine, 


the proceſs in withernam ſhall be ſtayed (f). In detinue, - 


after judgment, the plaintiff ſhall have a difiringas, to com- 
pel the defendant to deliver the goods, by repeated diſtreſſes 
of his chattels (g); or elſe a ſcire facias againſt any third 
perſon in whoſe hands they may happen to be, to ſhew cauſe 
why they ſhould not be delivered: and, if the defendant ſtill 


continues obſtinate, the ſheriff ſhall ſummon an inqueſt to 


aſcertain the plaintiff*s damages, which ſhall be levied (like 
other damages) by ſeiſure of the perſon or goods of the de- 
tendant. So that, after all, in replevin and detinue, (the 
only actions for recovering ſpecific poſſeſſion of perſonal 
chattels) if the wrongdoer be very perverſe, he cannot be 
compelled to a reſtitution of the identical thing taken or 
detained ; but he ſtill has his cleQtion, to deliver the goods, 
or their value (h): an imperfection in the law, that reſults 
trom the nature of perſonal property, which is caſily conceal- 


ed or conveyed out of the reach of juſtice, 'and not, like land 


ard other real property, always ameſnable to the magiſtrate. 


le) Comb. 10. (8) 1 Roll. Abr. 937, Raſtal. Entr, 
(d) See pag. 159, 2415 
(e)Se pag, 148, (b) Keilw, 64. 


u Leon, 174. 
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414 | PRIVATE Book Ill. 


Ex EEUTIONS in actions where money only is recovered, 
as a debt or damages, (and not any ſpecific chattel) are of 
five ſorts: either againſt the body of the defendant ; or againſt 
his gocds and chattels; or againſt his goods and the profits of 
his lands; or againſt his goods and the "poſſe ion of his lands; 
or againſt all three, his body, lands, and goods. 


1. Tur firſt of theſe ſpecies of execution, 1s by writ of 
capias ad ſatisfaciendum (i); which diſtinguiſhes it from the 
former capias, ad reſpondendum, which lies to compel an ap- 
pearance at the beginning of a ſuit, And, properly ſpeak- 
ing, this cannot be ſued out againſt any but ſuch as were liable 
to be taken upcn the former capias (k). The iment of it is, 
to impriſon the body of the debtor till ſatisfaction be made 
for the debt, coſts, and damages: it therefore doth not lie 
againſt any privileged perſons, peers or members of parlia- 
ment, nor againſt executors or adminiſtrators, nor againſt 
ſuch other perſons as could not be originally held to ball, 
And fir Edward Coke allo gives us a fingular inſtance (|;, 
where a defendant in 14 I'dw. III. was diſcharged from 4 


capias becauſe he was of ſo advanced an age, quod poenan 


impriſonamenti ſubire non poteſt. If an action be brought 
againſt an huſband and wife for the debt of the wife, when 
ſole, andthe plaimiff recovers judgment, the capias ſhall iſſue 
to take both the huſband and wife in execution (m) : but, if 
the action was originally brought againſt herſelf, when folc, 
and pending the ſuit ſhe marries, the capias ſhall be awarded 
againſt her only, and not againſt her huſband (n). Yet, it 
judgment be recovered againſt an huſband and wife for the 
contract, nay even for the perſonal miſbehaviour (o), of the 
wife during her coverture, the capias ſhall iſſue againſt te 
huſband only : which is one of the greateſt privileges of En- 
n wives. 


(i) Append. No. III. C 7; (m) Moor. 704. 


(k) 3 Rep. 12. (n) Cro. Jac. 323. 
(1) i "Loſt, 28g. (v) Cro. Car. 513. 


THE 
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Tut writ of capiar ad ſatisfaciendum is an execution of the 


higheſt nature, in as much as it deprives a man of his liberty, 
till he makes the ſatisfaction awarded; and therefore, when 
a. man is once taken in execution upon this writ, no other 
proceſs can be fucd out againſt his lands or goods. Only, by 
ſtatute 21 Jad. I. c. 24. it the defendant dies, while charged 
in execution upon this writ, the plaintiff may, after his death, 


| ſue out new executions againſt his lands, goods, or chattels, 


The writ is directed to the ſheriff, commanding him to take 
the body of the defendant and have him at Weſtminſter, on 
a day therein named, to make the plaintiff ſatisfaction, for 
his demand. And, if he does not then make ſatisfaction, he 


muſt remain in cuſtody till he does. This writ may be ſued 


out, as may all other executory proceſs, for coſts, againſt a 
plaintiff as well as a defendant, when judgment is had againſt 
him. | 2 


Wur x a defendant is once in cuſtody upon this preceſs, 
he is to be kept in ardla et ſalva cuſtodia: and, if he be af- 
terwards ſeen at large, it is an eſcape; and the plaintiff may 
have an action thereupon againſt the ſheriff for his whole 
debt. For though, upon arreſts and what is called eue pro- 
ceſs, being ſuch as intervenes between the commencement 


and end of a ſuit (p), the ſheriff, till the ſtatute 8 & 9 W. III. 


c. 27. might have indulged the defendant as he pleaſed, fo as 
he produced him in court to anſwer the plaintiff at the return 
of the writ: yet, upon a taking in execution, he could never 
give any indulgence; for, in that caſe, confinement is the whole 
of the debtor's puniſhment, and of the ſatisfaction made to 
the creditor. Eſcapes are either voluntary, or negligent. 
Voluntary are ſuch as are by the expreſs conſent of the keeper, 
after which he never can retake his priſoner again (q), (though 
the plaintiff may retake him at any time) (r) but the ſheriff 
muſt anſwer for the debt. Negligent eſcapes are where the 
priſoner eſcapes without his keeper's knowlege or conſent ; 
and then upon freſh purſuit the defendant may be retaken, 


(p) See pag. 279. (r) Stat. 8 & 9 W. III. c. 27. 
(4) 3 Rep 52. 1 Sid. 330, 


and 
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416 | PRIVATE Boo III. 
and the ſheriff ſhall be excuſed, if he has him again before 
any action brought againſt himſelf for the eſcape (s). A ref. 
cue of a priſoner in execution, either going to gaol or in gadl, 
or a breach of priſon, will not excuſe the ſheriff from bei 

guilty of and anſwering for the eſcape ; for he ought to have 
ſufficient force to keep him, ſeeing he may command the 
power of the county (t). But by ſtatute 32 Geo. II. c. 28, if 
a defendant, charged in execution for any debt leſs than 1000. 


will ſurrender all his effects to his creditors, (except his appa- 


rel, bedding, and tools of his trade, not amounting in the 
whole to the value of 107.) and will make oath of his punctual 
compliance with the ſtatute, the priſoner may be diſcharged, 
unleſs the creditor inſiſts on detaining him; in which caſe he 
ſhall allow him 2s. 4 d. per week, to be paid on the firſt day 
of every week, and on failure of regular payment the priſo- 
ner ſhall be diſcharged. Yet the creditor may at any future 
time have execution againſt the lands and goods of the defen- 
dant, though never more againſt his perſon, And, on the 
other hand, the creditors may, as in caſe of bankruptcy, 
compel (under pain of tranſportation for ſeven years) ſuch deb- 
tor charged in execution for any debt under 100/. to make a 
diſcovery and ſurrender of all his effects for their benefit; 
whereupon he is alſo entitled to the like diſcharge of his perſon, 


Ir a capias ad ſatisfaciendum is ſued out, and a non eff inver- 
tus is returned thereon, the plaintiff may fue out a proces 
againſt the bail, if any were given: who, we may remem- 
ber, ſtipulated in this triple alternative; that the defendant 
ſhould, if condemned in the ſuit, ſatisfy the plaintiff his 
debt and coſts; or, that he ſhould ſurrender himſelf x 
priſoner ; or, that, they would pay it for him: as there- 
fore the two former branches of the alternative are nei- 
ther of them complied with, the latter muſt immediately 
take place (u). In order to which a writ of ſcire facias may 
be ſued out againſt the bail, commanding them to ſhew cauſe 
why the plaintiff ſhould not have execution againſt them 


(u) Lutw. 1269—1273. 


Is) F. N. B. 130. 
(t) Cro. Jac. 419. 


for 


ch 


| (ww 


qu! 
as 
ih 
Gl 
tors 
ma. 
this 
may 
tend 
£00c 
tc) 1 
ſatist 
tac [ 
[cnt | 
It Pp 
Bi x 
E 
which 
mand 
200 ds 
goods, 
facto. 


(w) A 
* 5 | 
(v) Þa 
(4)$F 
Vo! 


Ch, 26. © WroNGs. | 47 
for his debt and damages: and on ſuch writ, if they ſhew no 
ſufcient cauſe, or the defendant does not ſurrender himſelf 

on the day of the return, or of ſhewing cauſe (for afterwards 
i not ſufficient) the plaintiff may have judgment againſt the 


bail, and take out a writ of capias ad ſatisfaciendum, or other 
procels of execution againſt them. 


>. Tux next ſpecies of execution is againſt the goods and 
chattels of the defendant; and is called a writ of fieri facias 
(*, from the words in it where the ſheriff is commanded, 
quod fieri faciat de bonis, that he cauſe to be made of the 
gods and chattels of the defendant the ſum or debt recovered. 
This lies as well againſt privileged perſons, peers, &c. as 
ciher common perſons; and againſt executors or adminiſtra- 
tels with regard to the goods of the deceaſed. The ſheriff 
may not break open any outer doors (x), to execute either 
this, or the former, writ : but muſt enter peaceably; and 
may then break open any inner door, belonging to the de- 
ferdant, in order to take the goods (y). And he may ſell the 
goods and chattels (even an eſtate for years, which is*a chat- 
ic! real) (7) of the defendant, till he has raiſed enough to 
laisty the judgment and coſts : firſt paying the landlord of 
lac premiſes, upon which the goods are found, the arrears of 
rent then due, not excecding one year's rent in the whole (a). 
f part only of the debt be levied on a fieri facias, the plain- 
ut may have a capias ad ſatisfaciendum for the reſidue (b). 


3. A THIRD ſpecies of execution is by writ of levari fucias; 
which affects a man's goods andthe profits of his lands, by com- 
manding the ſheriff to levy the plaintiff's debt on the lands and 
zo0ds of the defendant ; whereby the ſheriff may ſeiſe all his 
goods, and receive the rents and profits of mis lands, till ſatis- 
fiction be made to the plaintiff (c). Little uſe is now made of 


% Append. No, III. F. Te (a) Stat. 8 Ann. c. 14. | | 
(t) 5 Rep. 92, (b) 1 Roll. Abr. 994. Cro, Eliz. 344. | 
(v) Palm. 84. | (c) Finch, L. 471. | 
(c) Rep. 171. 
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this writ; the remedy by elegit, which takes poſſeſſion of the 
lands memſelves, being much more effectual. But of thi; 
ſpecies is a writ of execution proper only to eccleſiaſtics; 


which is given when the ſheriff, upon a common writ of ex. 


ecution ſued, returns that the defendant is a beneficed clerk, 


not having any lay fee. In this caſe a writ goes to the biſhop 


of the dioceſe, in the nature of a Jevar; or fieri facias (d), to 


| levy the debt and damages de boris ecclefraſticis, which are not 


to be touched by lay hands: and thereupon the biſhop ſends 
out a ſequeſtration of the profits of the clerk's benefice, di- 
rected to the churchwardens, to collect the ſame and pay 
them to the plaintiff, till the full ſum be raiſed (e). 


4. Tur fourth ſpecies of execution is by the writ of 1%; 
which is a judicial writ given by the ſtatute Weſtm. 2. 1;, 
Edw. I. c. 18. either upon a judgment for a debt, or damage; 
or upon the forfeiture of a recognizance taken in the king 
court. By the common law a man could only have ſatisfaQi- 
on of goods, chattels, and the preſent profits of lands, by 
the two laſt mentioned writs of feri facias, or levari facias; 
but not the poſſeſſion of the lands themſelves : which wa a 
natural conſequence of the feoda! principles, which prohi- 
bited the alienation, and of courſe the incumbring of the 
fief with the debts of the owner. And, when the reſtriction 
of alienation began to wear away, the conſequence ſtill con- 
tinued; and no creditor could take the poſſeſſion of land, 
but only levy the growing profits: ſo that, if the defendant 
aliened his lands, the plaintiff was ouſted of his remedy, 
The ſtatute therefore granted this writ, (called an elegit, be- 
cauſe it is in the choice or election of the plaintiff whether 
he will ſue out this writ or one of the former) by which the 

efendant's goods and chattels are not fold, but only appraiſed; 
and all of them (except oxen and beaſts of the plough) are 
delivered to the plaintiff, at ſuch reaſonable appraiſement 
and price, in part of ſatisfaction of his debt. If the goods ac 


(dy Regiſtr. orig. 300. judie, 22. 2 (le) 2 Burn. eccl, law. 32g. 
Iaſt. 4. | | | | 
nd 


+ 
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not ſufficient, then the moiery or one half of his freehold 


lands, whether held in his own name, or by any other in truſt 
for him (f), are alſo to be delivered to the plaintiff; to hold, 
till out of the rents and profits thereof the debt be levied, or 
til the defendant's intereſt be expired: as, till the death of 


the defendant, if he be tenant for life or in tail. During 


this period the plaintiff is called tenant by elegit, of whom 
we ſpoke in a former part of theſe commentaries 8). We 
chere obſerved that till this ſtatute, by the antient common 
lau-, lands were not liable to be charged with, or ſeiſed for, 
debts; becauſe by this means the connection between lord 
and tenant might be deſtroyed, fraudulent alienations might 
be made, and the ſervices be transferred to be performed by 
a ſtranger ; provided the tenant incurred a large debt, ſuffi- 
cient to cover the land. And therefore, even by this ſtatute, 


only one half was, and now is, ſubject to execution; that 


out of the remainder ſufficient might be leſt for the lord to 
diſtrein upon for his ſervices. And, upon the ſame fecdal 


principle, copy hold lands are at this day not liable to be 


taken in execution upon a judgment (h). But, in caſe of a 
debt to the king, it appears by magna carta, c. 8. that it was 
allowed by the common law for him to take poſſeſſion of the 
lands till the debt was paid. For he, bcing the grand ſupe- 


rior and ultimate proprictor of all landed cſtates, might ſeiſe . 


the lands into his own hands, if any thing was owing from 
the vaſal ; and could not be ſaid to be defrauded of his ſervi- 
cc, when the ouſter of the vaſal proceeded from his own 
command, This execution, or ſeiſing of lands by elegit, is 
of ſo high a nature, that after it the body of the defendant 
cannot be taken: but if execution can only be had of the 
goods, becauſe there are no lands, and ſuch goods are not ſuffi- 
cient to pay the debt, a capias ad fatisfaciendum may then be 
had after the elegit; for ſuch elegit is in this caſe no more in 
tc than a ſieri facias (i). So that body and goods may be 
taken in execution, or land and goods; but not body and land 


(f) Stat. 29 Car. II. c. 3. (h) 1 Roll. Abr. 888. 
(e) Bouk II. ch. 10. (i) Hob. 58. 
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420 Piva 
too, upon any judgment between ſubject and ſubject in the 
courſe of the common law. Put 


5. Ur ox ſome proſecutions given by ſtatute; as in the 


| © Caſe of recognizances or debts acknowleged on ſtatutes mer- 
chant, or ſtatutes ſtaple ; (purſuant to the ſtatutes 13 Edu. 
I. de mercatoribus, and 27 Edw. III. c. 9.) upon forfeiture of 
theſe; the body, lands, Sc. to be appraiſed to their full en- 
tended value, before he delivers them to the plaintiff, that it 
may be certainly known how {oon the debt will be ſatisfied ( 
And by ſtatute 33 Hen. VIII. c. 39. all obligations made to 
the king ſhall have the ſame force, and of conſequence the 
ſame remedy to recover them, as a ftatute ſtaple : -though 
indeed, before this ſtatute, the king was entitled to ſue out 
execution againſt the body, lands, and goods of his accoun- 
tant or debtor (1). And his debt ſhall, in ſuing out execution, 
be preferred to that of every other creditor, who hath ny 
obtained judgment before the king commenced his ſuit (m), 
The king's judgment alſo affects all lands, which the king) 
debtor hath at or after the time of contracting his debt, or 
which any of his officers mentioned in the ſtatute 13 Elia. c 
4. hathat cr after the time of his entring on the office: { 
t hat, if ſuch officer of the crown alienes for a valuable conſ- 
deration, the land ſhall be liable to the king's debt, even in 
the hands of a bona fide purchaſer ; though the debt due to 
the king was contracted by the vendor many years aſter 
the alienation (n). Whereas judgments between ſubjed 
and ſubj<& related, even at common law, no farther back 
than the firſt day of the term in which they were reco- 
vered, in reſpect of the lands of the debtor ; and did not bind 
his goods and chattels, but from the date of the writ of exc- 
cution. And now, by the ſtatute of frauds, 29 Car. Il. e 
3. the judgment ſhall not bind the land in the hands of 4 


(m) Stat 33 Hen. vin. c. 29. | 


(&) F. N. B. 131, 
(n) 10 Rep. $5, 56. 


(1) 3 Rep. 12. 
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ia fide purchaſer, but only from the time of actually ſigning 
the fame ; nor the ge. ds in the hands of a ſtranger, or a 
purchaſer (o), but only from the actual delivery of the writ 


to the ſheriff. ' | 


Tursz are the methods which the law of England has 
pointed out for the execution of judgments : and when the 
plaintiff's demand is ſatisfied, either by the voluntary pay- 
ment of the defendant, or by this compulſory proceſs, or 
otherwiſe, ſatisfaRion ought to be entered on the record, that 
tlic defendant may not be liable to be hereafter harraſſed a 
ſecond time on the ſame account. But all theſe writs of ex- 
ecution muſt be ſued out within a year and a day after the 
judgment is entered; otherwiſe the court concludes prima facie 
that the judgment is ſatisfied and extinct: yet however it 
wil! grant a writ of ſcire facias in purſuance of ſtatute Weſtm, 
2.13 Edw. I. c. 45. for the defendant to ſhew cauſe why the 
jv4zment ſhould not be revived, and execution had againſt 
bin; to which the defendant may plead ſuch matter as he 
has to allege, in ordcr to ſhew why proceſs of execution 
{ould not be iſſued: or the plaintiff may ſtill bring an action 
of debt, founded on this dormant judgment, which was the 
only method of revival allowed by the common law (p). 


Ix this manner are the ſeveral remedies given by the En- 
eh law for all ſorts of injuries, either real or perſonal, ad- 
miniſtred by the ſeveral courts of juſtice, and their reſpec- 
tive officers. In the courſe therefore of the preſent volume 
we have, firſt, ſcen and conſidered the nature of remedies, 
by the mere act of the parties, or mere operation of law, 
without any ſuit in courts, We haye next taken a view 
of remedies by ſuit or action in courts: and therein have 
contempiated, firſt, the nature and ſpecies of courts, inſti- 
tuted for the redreſs of injuries in general; and then have 
ſewn in what particular courts application muſt be made for 
the redreſs of particular injuries, or the doctrine of juriſdictions 


3 (p] Co. Litt, 0 
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and cognizance. We aſterwards proceeded to conſider the 
nature and diſtribution of wrongs and injuries, affecting even 
ſpecies of perſonal and real rights, with the reſpectiye reme. 
dies by ſuit, which the law of the land has afforded for every 
poſſible injury. And, laſtly, we have deduced and pointed 
out the method and progreſs of obtaining ſuch remedies in 


plaint or original writ ; through all the ſtages of proceſs, 6 
compel the defendant's appearance; and of pleading, or fer- 
mal allegation on the one fide, and excuſe or denial on the 
other; with the examination of the validity of ſuch com. 
plaint or excuſe, upon demurrer z or the truth of the fad; 
alleged and denied, upon {ſue joined, and its ſeveral zrial;; 
to the judgment or ſentence of the law, with reſpe to the 
nature and amount of the redreſs to be ſpecifically given: ul, 
after conſidering the ſuſpenſion pf that judgment by writs in 
the nature of appeals, we arrived at its final execution; which 
puts the party in ſpecific poſſeiſion of his right by the inter- 
vention of minifterial officers, or elſe gives him an ample 
latisſaction, either by equivalent damages, or by the confine. 
ment of his body, who is guilty of the injury complainedoi, 


Tuls care and circumſpection in the law,---in providing 
that no man's right ſhall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtor 
ſhall not by receiving ſuch notice take occaſion to eſcape 
from juſtice; in requiring that every complaint be accurate 
and preciſely aſcertained in writing, and be as pointedly and 
exactly anſwered ; in clearly ſtating the queſtian either of law 
or of fac; in deliberately reſolving the former after full a- 
gumentatiye diſcuſſion, and indiſputably fixing the latter by 
a diligent and impartial trial; in correcting ſuch errors 
may have ariſen in either of thoſe modes of deciſion, trom 
accident, miſtake, or ſurprize ; and in finally enforcing the 
judgment, when nothing can be alleged to impeach it 
this anxiety to maintain and reſtore to every individual the 
enjoyment of his civil rights, without intrenching upon thoie 
of any other individual in the, nation, this parental m_—_—_ 

| hie 
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which pervades our whole legal conſtitution, is the genuine 
offspring of that ſpirit of equal liberty which is the ſingular fe- 


licity of Engliſhmen, At the ſame time it muſt be owned to. 
have given an handle, in ſome degree, to thoſe complaints of 


delay in the practice of the law, which are not wholly with- 
out foundation, but are greatly exaggerated beyond the truth, 
There may be, it is true, in this, as in all other departments 


of knowlege, a few unworthy profeſſors: who ſtudy the ſci- 
ence of chicane and ſophiſtry rather than of truth and juſtice , 


and who, to gratify the ſpleen, the diſhoneſty, and wilfulneſs 
of their clients, may endeavour to ſcreen the guilty by an un- 
warrantable uſe of thoſe means which were intended to pro- 
te the innocent. But the frequent diſappointments and the 
conſtant diſcountenance, that they meet with in the courts of 
juſtice, have confined theſe men (to the honour of this age be 


it (poken) both in number and reputation to indeed a very de- 


ſpicabic compals, 


YxT ſome delays there certainly are, and muſt unavoidably 
be, ip the conduct of a ſuit, however deſirous the parties and 
their agents may be to come to a ſpeedy determination. Theſe 
ariſe from the ſame original cauſes as were mentioned in exa- 
mining a former complaint (q); from liberty, property, civi- 
lity, commerce, and an extent of populous territory : which 
whenever we are willing to exchange for tyranny, poverty, 
barbariſm, idleneſs, and a barren deſart, we may then enjoy 
the ſame diſpatch of cauſes that is ſo highly extolled in ſome 
foreign countries. But common ſenſe and a little experience 
will convince us, that more time and circumſpectipn are re- 
quiſite in cauſes, where the ſuitors have valuable and perma- 
nent rights to loſe, than where their property is trivial and 


precarious, and what the law gives them to- day, may be ſeiſ- 


ed by their prince to-morrow. In Turkey, ſays Monteſquieu 
(c), where little regard is ſhewn to the lives or fortunes of the 
ſubject, all cauſes are quickly decided: the baſha, on a ſum- 
mary hearing, orders which party he pleaſes to be baſtinado- 
ed, and then ſends them about their buſinels, But in free ſtates 


dee pig. 37). (t) Sp. L. b. 6. ch. 2. 
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the trouble, expenſe, and delays of judicial proceedings are 

the price that every ſubject pays for his liberty: and in all go- 

vernments, he adds, the formalities of law increaſe, in pro- 

portion to the value which is ſet on the honour, the fortune, 
the liberty, and life of the ſubject. 


From theſe principles it might reaſonably follow, that the 
Engliſh courts ſhould be ſubje& to more delays than thoſe of 
other nations; as they ſet a greater value on life, on liberty, 
and on property. But it is our peculiar felicity to enjoy the 
advantage, and yet to be exempted from a proportionable 
ſhare of the burthen. For the courſe of the civil law, to 
which moſt other nations conform their practice, is much 
more tedious than ours ; for proof of which I need only ap- 

al to the ſuitors of thoſe courts in England, where the prac- 
tice of the Roman law is allowed in its full extent. And par- 
ticularly in France, not only our Forteſcue (s) accuſes (of his 
own knowlege) their courts of moſt unexampled delays in ac. 
miniſtring juſtice ; but even a writer of their own (t) has nc 
ſcrupled to teſtify, that there were in his time more cauſcs 
there depending than in all Europe beſides, and ſome of them 
an hundred years old. But (not to enlarge upon the prodigi- 
ous improvements which have been made in the celerity of 
juſtice by the diſuſe of real actions, by the ſtatutes of amend- 
ment and jeofails (v), and by other more modern regulations, 
which it now might be indelicate to remember, but which 
poſterity will never forget) the time and attendance afforded 
by the judges in our Engliſh courts are alſo greater than thoſe 
of many other countries. In the Roman calendar there were - 
in the whole year but twenty eight judicial or triverbial (u) days 
allowed to the practor for hearing cauſes (w); whereas, wich 
us, one fourth of the year is term time, in which three courts 
conitantly fit for the diſpatch of matters of law; beſides the very 
cloſe attendance oi the court of chancery for determining ſuits 


(:) De Laud. LL. c. 5 7 guibus Licebat racteri art tria verbs, 
(t) Bodin, de Republ. J. 6. c. 6. de, dice, addice. (Calv, Lex. 285 


r w) Spelman of the terms. f. 4 6% 
(u) Otherwiſe called diet faſti, in (*) U | \ 


in 
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in equity, and the numerous courts of aſſiſe and "ſo prius that 
Gt in vacation for the trials of matters of fact. Indeed there is 
no other country in the known world that hath an inſtitution ſo 


commodious and fo adapted to the diſpatch of cauſes, as our 


trials by jury in thoſe courts for the deciſion of facts: in no 
cther nation under heaven does juſtice make her progreſs twice 
in cach year into almoſt every part of the kingdom, to decide 
upon the ſpot by the voice of the people themſelves, the diſ- 
putes of the remoteſt provinces. 


AxD here this part of our commentaries, which regularly 


treats only of redreſs at the common law, would naturally draw 


to a concluſion. But, as the proceedings in the courts of equity 
are very different from thoſe at common law, and as thoſe courts 
are of a very general and extenſive juriſdiction, it is in ſome 
meaſure a branch of the taſk I have undertaken, to give the 
ſtudent ſome general idea of the forms of practice adopted by 


thoſe courts. Theſe will therefore be the ſubject of the enſuing 
chapter. 


CHAPTER 
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CHAPTER THE TWENTY SEVENTH, 


Or PROCEEDINGS IN THE cCOurTs. 
of EQUITY. 


EFORE we enter on the propoſed ſubject of the enſuing 
chapter, viz. the nature and method of proceedings in the 


courts of equity, it will be proper to recollect the obſervations, 


which were made in the beginning of this book (a) on the prin- 

cipal tribunals of that kind, acknowleged by the conſtitution of 
England; and to premiſe a few remarks upon thoſe particular 
cauſes, wherein any of them claims and exerciſes a ſole juriſdic- 
tion, diſtin from and excluſive of the other. 


IHAVE already (b) . to trace (though very conciſe- 
ly) the hiſtory, rife, and progreſs of the extraordinary court, or 
Court of equity, in chancery. The ſame juriſdiction is exer- 

ciſed, and the ſame ſyſtem of redreſs purſued, in the equity 
court of the exchequer, with a diſtinction however as to ſome 
few matters, peeuliar to each tribunal, and in which the other 
cannot interfere. And, firſt, of -thoſe peculiar to the chan- 
cery. 


1. Upon the abolition of the court of wards, the care which 
the crown. was bound to take, as guardian of its infant tenants, 
was totally extinguiſhed in every feodal view ; but reſulted to 


(a) Cb. 4, and 6. © (b) Pag. 49, C. 
= ' the 
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the king in his court of chancery , together with the general pro- 
tection (c) of all other infants in the kingdom. When there- 
fore a fatherleſs child has no other guardian, the court of chan- 
cery hath a right to appoint one: and, from all proceedings 
relative thereto, an appeal lies to the houſe of lords. The 
court of exchequer can only appoint a guardian ad /ifem, to 
manage the defence of the infant if a ſuit be commenced againſt 
him; a power which is incident (o the juriſdiction of every 
court of juſtice (d) : but when the intereſt of a minor comes 
before the court judicially, 1n the progreſs of a cauſe, or upon 
a bill for that purpoſe filed, either tribunal Indiſcriminately 
vill take care of the property of the infant. 


2. As to idiots and Iunatics : the king himſelf uſed formerly 
to 8 the cuſtody of them to proper committees, in every 
particular caſe; but now, to avoid ſolicitations and the very 


ſhadow of doe paruality, a warrant is iſſued by the king (e) 


under his royal ſign manual, to the chancellor or keeper of his 


ſeal, to perform this office for him: and if he acts improperly 
in granting ſuch cuſtodies, the complaint muſt be made to the 


king himſelf in council (f). But the previous proceedings on 
the commiſſion, to inquire whether or no the party be an idiot 
or a lunatic, are on the law-ſide of the court of chancery, and 


can only be redrefied (if erroneous) by writ of error in the re- 


gular courſe of law. 


3. Tux king, as parens patriae, has the general ſuperinten- 
dence of all charities ; which he exerciſes by the keeper of his 
conſcience, the chancellor. And therefore, whenever it is ne- 


ceſſary, the attorney- general, at the relation of ſome informant, | 


(who is uſually called the relator) files ex officio an information in 
the court of chancery to have the charity properly eſtabliſhed. 
By ſtatute alſo 43 Eliz. c. 4. authority is given to the lord chan- 


cellor or lord keeper, and to the chancellor of the duchy of- 


(c) F. N. B. 27. (e) See book I. ch. 8. 
d Cro, Jac; 641, 2 Lev. "op T. (t) 3 P. Wms. 106. 


Toges. Ys 


Lancaſter, 


— 
— 


8 N * 
— — — — — — — — — 
— — — — —— p — =" - * * Pre — — RY _ 
= C==EZ FO — N * l : . — + * — — =" Jo ITY — 
—— 2 — - —— — — 2 nr 2 wn. " 4 2 2 — La, \ 2. 
D — — . | p a re \ . <:4:5 Wd od 
0 — . - 2 0 : 


—— oy — — J 
——— ——ͤ— — > 


1 — 2 
22” 3 ee 


E22 ET. 
— * 


= — = 
CC NR IT ECONOON 
por : af ©">. "ro . 
* * _ — — 


— 


— — — —— — 
— ———— — — . —Zwaua]drb —— 


* 


428 PRIVAT E Book III. 
Lancaſter, reſpectively, to grant commiſſions under their ſe. 
veral ſeals, to enquire into any abuſes of charitable donations, 
and rectify the fame by decree ; which may be reviewed in the 
reſpective courts of the ſeveral chancellors, upon exceptionz 
taken thereto. But, though this is done in the petty bag of- 
fice in the court of chancery, becauſe the commiſlion is there 


returned, it is not a proceeding at common law, but treated ay 


an original cauſe in the court of equity. The evidence below 
is not taken down in writing, and the reſpondent in his anſwer 
to the exceptions may allege what new matter he pleaſes; up- 
on which they go to proof, and examine witneſſes in writing 
upon all the matters in iſſue: and the court may decree the 
reſpondent to pay all the coſts, though no ſuch authority is gi- 


ven by the ſtatute. And, as it is thus conſidered as an original 


cauſe throughout, an appeal lies of courſe from the chancel- 


lor's decree to the houſe of peers (g), notwithſtanding any = 


looſe opinions to the contrary (h). 


4. By the ſeveral ſtatutes, relating to bantrupts, a ſummary 
juriſdiction is given to the chancellor, in many matters conſe» 


quential or previous to the commiſſions thereby directed to be 
iſſued ; from which the ſtatutes give no appeal. 


Ox the other hand, the juriſdiQtion of the court of chan- 
cery doth not extend- to ſome cauſes, wherein relicf may be 
had in the exchequer. No information can be brought, in 
chancery, ſor ſuch miſlaken charities, as are gi ven to the king 
by the ſtatutes ſor ſuppreſſing ſuperſtitious uſes. Nor can 
chanccry give any relief againſt the king, or direct any act to 
be done by him, or d any decree diſpoſing of or affecting 
his property; not even in caſes where he is a royal truſtee (i). 
Such cauſes muſt be determined in the court of exchequer, as 
a court of revenue; which alone has power-over the king's 


(s) Duke's char. uſes. 6. 128, Cor- ny. Canc. 24 OR. 1940, Reeve v. At- 
poration of Burford v. Leathall. Canc, 9 torney-general, Canc. 27 Nov. 1741. 
May, 1743. Lightbourn v. Attorney general. Cane. 

(hb) 2 Vern. 118. 2 May, 1743. 

(i) Huggins v. vokbuildipgs gy 


treaſure, 
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treaſure, and the officers employed in its management: unleſs 


where it properly belongs to the duchy court of Lancaſter, 


which hath alſo a ſimilar juriſdiction as a court of revenue; 
and, like the other, conſiſts of both a court of law and a 


court of equity. 


Ix all other matters, what is faid of the court of equity in 
chancery, will be equally applicable to the other courts of 
equity. Whatever difference there may be in the forms of 
practice, it ariſes from the different conſtitution of their offi- 


cers: or, if they differ in any thing more eſſential, one of 


them mult certainly be wrong ; for truth and raſtice are al- 
ways uniform, and ought equally to be adopted by them all. 


Lr us next take a brief, but comprehenſive, view of the 
general nature of equity, as now underſtood and praQtifed in 
our ſeveral courts ot judicature. I have formerly touched upon 


it (x), but imperfectly: it deſerves a more complete explica- 


tion. Yet, as nothing is hitherto extant, that can give a 
ſtranger a tolerable idea. of the. courts of equity ſubſiſting i in 
England, as diſtinguiſhed from the courts of law, the com- 
piler of theſe obſervarions cannot but attempt it with diffi- 
dence: they, who know them beſt, are too much employed 
to find time to write ; and they, who have attended but little 
in thoſe courts, muſt be often at a loſs for materials. 


EquiTyY then, in its true and genuine meaning, is the ſoul 
and ſpirit of all law : po/itive law is conſtrued, and rational law 


is made, by it. In this, equity is ſynonymous to juſtice; in 


that, to the true ſenſe and ſound interpretation of the rule. 
But the very terms of a court of equity and a court of Jaw, as 

contraſted to each other, are apt to confound and miſlead us: 
as if the one judged without equity, and the other was not 


bound by any law. Whereas every definition or illuſtration. 


io be met with, which now draws a line between the two ju- 


(k) Vol, l. introd. §. 2, & 3. ad calc, 


riſdictions, 
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dictions, by ſetting law and equity in oppoſition to each other, 
will be found either totally erroneous, or erroneous to a cer- 
tain degree. | 


1. Tuus in the firſt place it is ſaid (I), that it is the buſi- 
neſs of a court of equity in England to abate the rigour of the 
common law. Put no ſuch power was contended tor. Hard 
was the caſe of bond creditors, whoſe debtor deviſed away his 

real cftate ; rigorous and unjuſt the rule, which put the devi- 
ſee in a better condition than the heir (m): yet a court of 
equity had no power to interpoſe. Hard is the common law 
ſtill ſubſiſting, that land deviſed, or deſcending to the heir, 
ſhall not be liable to ſimple contract debts of the anceſtor or 
deviſor (n), although the money was laid out in purchaſing 
the very land; and that the father ſhall never immediately 
ſucceed as heir to the real eſtate of the ſon (o): but a cout 
of equity can give no relief; though in both theſe inſtances 
the artificial reaſon of the law, ariſing from feodal principles, 
has long ago intirely ceaſed. The like may be obſerved of the 
deſcent of lands to a remote relation of the whole blood, or 
even their eſcheat to the lord, in preference to the owner's 
half brother (p); and of the total top to all juſtice, by cau- 
ſing the parol to demur (q), whenever an infant is ſued as heir 
or is party to a real action. In all ſuch cafes of poſitive lau, 
the courts of equity, as well as the courts of law, muſt ſay with 
Ulpian (r), “ Hoc quidem perquam durum eſt, ſed ita lex ſcrip- 
« 4 eſt.” | 


2. Ir is ſaid (s), that a court of equity determines according 
to the ſpirit of the rule, and not according to the ſtrictneſs of 
the letter. But ſo alſo does a court of law. Both, for inſtance, 
are equally bound, and equally profeſs, to interpret ſtatutes 

according to the true intent of the legiſlature. In general 


laws all caſes cannot be foreſeen; or, if foreſeen, cannot be rt 
| | n 
(1) Lerd Kayms princ, of equit. 44. (p) Bid. pag. 227. 
Im) See Vol. II. ch. 23. pag. 378. (yq) See pag 300. 

[n) lbid. ch. 15. pag. 243, 244. ch. (r) KF. 40. 9 12. 


23. pag., 37). (s) Lord Kayms. princ. of eq. 177. 
(e) 1bid. ch. 14. p. 206. * 


expreſſed: 
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expreſſed : ſotne will ariſe that will fall within the meaning, 
though not within the words, of the legiſlator ; and others, 
which may fall within the. letter, may be contrary to his mean- 
ing, though not expreſsly excepted, Theſe caſes, thus out of 
the letter, are often ſaid to be within the equity, of an a& of 
parliament ; and ſo, caſes within the letter are frequently out 
of the equity. Here by equity we mean nothing but the ſound 
interpretation of the law; though the words of the law itſelf 
may be too general, too ſpecial, or otherwiſe inaccurate or 
defective. Theſe then are the caſes which, as Grotius (t) ſays, 
« Jex non exatte definit, ſed arbitrio boni viri permittit;” in 
order to find out the true ſenſe and meaning of tke lawgiver, 
from every other topic of conſtruction. But there is not a ſin- 
gle rule of interpreting laws, whether equitably or ſtrictly, that 
is not equally uſed by the judges in the courts both of law and 
equity: the conſtruction muſt in both be the ſame z or, if 
they differ, it is only as one court of law may alſo happen to 
differ from another. Each endeavours to fix and adopt the 
true ſenſe of the law in queſtion; neither can enlarge, dimi- 
niſh, or alter, that ſenſe in a ſingle tittle. | 


3. Ac Alx, it hath been ſaid (u), that fraud, accident, and 
truſt are the proper and peculiar objects of a court of equity. 
But every kind of fraud is equally cognizable, and equally ad- 

verted to, in a court of law: and ſome frauds are only cogni- 

ꝛable there, as fraud in obtaining a deviſe of lands, which is 
always ſent out of the equity courts to be there determined. 

Many accidents are alſo ſupplied in a court of law; as, loſs of 

deeds, miſtakes in receipts or accounts, wrong payments, 

deaths which make it impoſſible to perform a condition lite- 
rally, and a multitude of other contingencies: and many can- 
not be relieved even in a court of equity; as, if by accident 

a recovery is ill ſuffered, a deviſe ill executed, a contingent 

remainder deſtroyed, or a power of leaſing omitted in a fa- 

mily ſettlement. A technical truſt indeed, created by the li- 


(t) De aeguitate. F. 3. (u) 1 Roll, Abr. 374. 4 Inſt, 84, 10 Mod. 1. 


mitatian 
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mitation of a ſecond uſe, was ſorced into the courts of equity, 
in the manner formerly mentioned (w): and this ſpecies of 
truſts, extended by inference and conſtruction, have ever ſince 
remained as a kind of peculium in thoſe courts, But there are 
other truſts, which are cognizable in a court of law : as depo- 


ſits, and all manner of bailments ; and eſpecially that impli- 


ed contract, ſo highly beneficial and uſeful, of having under- 
taken to account for money received to another's uſe (x), which 
is the ground of an action on the caſe almoſt as univerſally re- 
medial as a bill in equity. 


4. Ox cx more; it has been ſaid that a court of equity is 


not bound by rules or precedents, but acts from the opinion of 


the judge (y) founded on the circumſtances of every particular 
caſe. W hereas the ſyſtem of our courts of equity is a labour- 


ed connected ſyſtem, governed by eſtabliſhed rules, and bound 
down by precedents, from which they do not depart, although 


the reaſon of ſome of them may perhaps be liable to objec- 


tion. Thus, the refuſing a wife her dower in a truſt-eſtate 
(z), yet allowing the huſband his curteſy: the holding the pe- 
nalty of a bond to be merely a ſecurity for the debt and inte- 
reſt, yet conſidering it ſometimes as the debt itlelf, ſo that the 
intereſt ſhall not exceed that penalty (a): the diſtinguiſhing 


between a mortgage at five per cent. with a claule of reduction 


to four, if the intereſt be regularly paid, and a mortgage at 
four per cent. with a clauſe of enlargement to five, if the pay- 
ment of the intereſt be deferred; fo that the former ſhall be 
deemed a conſcientious, the latter an unrighteous, bargain (0): 
all theſe, and other caſes that might be inſtanced, are plainly 
rules of poſitive law ; fupported only by the reverence that 1s 


(w) Book II. ch. 20. “% chancellor's foot, What an uncer- 
(x) See pag. 162. © tain meaſure would: this be! One 
(y) This is ſtated by Mr.Selden (Ta- chancellor has a long foot, another a 
ble talk. tit. equity) with more pleaſan- © ſhort foot, a third an indifferent foot, 
try than truth. ** For law, we have © It is the ſame thing with the chancel» 


en a meaſure, and know what to truſt “ Jor's conſcience.” 
G to; equity is according to the conſci= (2) 2 b. Wins, 640. Sce Vol, Il. 


« ence of him that is chancellor; and, pag. 337. 
« as that is larger or narrower, fo is (a) Salk 1c4, 
« equity *Tis all one, as it they ſhould (b) 2 Veru. 299. 316. 5 Atk. 529 
© make the ſtandard of the meaſure a 
ſhewr, 
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ſhewn, and generally very properly thewn, to a ſeries of for- 
mer determinations z that the rule of property may be uniform 
and ſteady. Nay, ſometimes a precedent is io ſtrictly follow- 
cd, that a particular judgment, founded upon ſpecial circum- 
ſtances (c), gives riſe to a general rule. 


I's ſhort, if a court of equity in England d did really act, as 

a very ingenious writer in the other part of the iſland ſuppo- 

ſes it (from theory) to do, it would rife above all law, either 

common or ſtatute, and be a moſt arbitrary legiſlator in every 

particular caſe. No wonder he is ſo often miſtaken. Grotius, 

or Puffendorf, or any other of the great maſters of juriſpru— 

dence, would have been as little able to diſcover, by their own 

light, the ſyſtem of a court of equity in England, as the ſyſ- 
tem of a court of law, Fipecially, as the notions beſore- men- 

tioned, of the character, power, and practice of a court of 
equity, were formerly adopted and propagated (though not 

with approbation of the thing) by our principal antiquarians 
and lawyers; Spelman (d), Coke (e), Lambard (f), and Selden 
(z), and even the great Bacon (h) himſelf. But this was in the 
infancy of our courts of equity, before their juriſdiction was 
{atled, and when the chancellors themſelves, partly from their 
1norance of law (being frequently biſhops or ſtateſmen) part- 
lv from ambition and luſt of power (encouraged by the arbi- 
trary principles of the age they lived in) but prineipally from 
the narrow and unjuſt deciſions of the courts of law, had ar- 
rozated to themſelves ſuch unlimited authority, as hath totally 
been diſclaimed by their ſucceſſors for now above a century 
paſt. The decrees of a court of equity were then rather in the 
nature of awards, formed on the ſudden pro re nata, with more 
probity of intention than knowlege of the ſubject; founded 


e) Sec the caſe of Foſter and Munt, cente nova ratione, recegatſcat quae vo- 
| Vern, 473. With regard ta the undiſ- luerit, mutet et defeat prout ſude V1ide- 
pricd refluum of perſonal eſtates, bitur prude nde. (G 108. 

0 Lac in ſummis tribunalibus mul- («) See pig. 83, 84. 

wy can;ne decernunt judicer, ſa- (t) Archeten 71, 72, 73. 
. i (þ res exegerit ) cohibet cancellart- (g) Uh: ſupra. 
«1 ex arhitris; nec alitur decretis tence (h) Dc Augm, Stien?. I. 8. c. 3. 
ie curiae vel ſui ipſias, quin, ela- 


Vor. III. . | on 
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- 


on no ſettled principles, as being never deſigned, and there- 


fore never uſed for precedents. But the ſyſtems of juriſpru- 


dence, in our courts both of law and equity, are now equally 
artificial ſyſtems, founded in the ſame principles of juſtice and 
poſitive law; but varied by different uſages in the forms and 
mode of their proceedings: the one being originally derived 
(though much reformed and improved) from the feodal cuſ- 
toms, as they prevailed in different ages in the Saxon and 
Norman judicatures ; the other (but with equal improvements) 
from the imperial and pontifical formularies, introduced by 
their clerical chancellors. | 85 


THe ſuggeſtion indeed of every bill, to give juriſdiction io 
the courts of equity, (copied from thoſe early times) is, thut 
the complainant hath no remedy at the common law. But 
he, who ſhould from thence conclude, that no caſe is judged 
of in equity where there might have been relief at law, and 
at the ſame time caſts his eye on the extent and variety of the 
caſes in our equity-reports, muſt think the law a dead letter 
indeed. The rules of property, rules of evidence, and rule 
of interpretation, in both courts are, or ſhould be, exaQly the 
ſame : both ought to adopt the beſt, or muſt ceaſe to be 
courts of juſtice. Formerly ſome cauſes, which now no lor: 
ger exiſt, might occaſion a different rule to be followed in 
one court, from what was afterwards adopted in the other, 2 
founded in the nature and reaſon of the thing: but the inſtar: 
thoſe cauſes ceaſed, the meaſure of ſubſtantial juſtice oughtto 
have been tue ſame in both. Thus the penalty of a bond, 
originally contrived to evade the abſurdity of thoſe monkiſh 
conſtitutions, which prohibited taking intereſt for money, ws 


therefore very pardonably conſidered as the real debt in the 


courts of law, when the debtor negleQed to perform his agree- 


ment for the return of the loan with intereſt : for the judge 


could not, as the law then ſtood, give judgment that the int: 
reſt ſhould be ſpecifically paid. But when afterwards the 
taking of intereſt became legal, as the neceſſary companion of 
commerce (i), nay after the ſtatute of 37 H. VIII. c. 9. had 


(i) See Vol, II. pag. 486. 
a declared 


—, 
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declared the debt or loan itſelf to be © the juſt and true intent“ 
for which the obligation was given, their narrow minded ſue- 
ceſſors ſtill adhered wilfully and technically to the letter of the 
antient precedents, and refuſed to conſider the payment of 
principal, intereſt, and coſts, as a full ſatisfaction of the bond. 
At the ſame time more liberal men, who ſate in the courts of 
equity, conſtrued the inſtrument according to its“ juſt and 
« truc intent,” as merely a ſecurity for the loan: in which 
light it was certainly underſtood by the parties, at leaſt 
after theſe determinations; and therefore this conſtruction 
ſhould have been univerſally received. So in mortgages, be- 
ing only a landed as the other 1s a perſonal ſecurity for the 
money lent, the payment of principal, intereſt, and coſts ought 
at any time, before judgment executed, to have ſaved the 
forfeiture in a court of law, as well as in a court of equity. 
And the inconvenience as well as injuſtice, of putting different 
conſtructions in different courts upon one and the ſame tranſ- 
action, obliged the parliament at length to interfere, and to 
direct by the ſtatutes 4 and 5 Ann. c. 16. and 7 Geo, II. c. 
20. that, in the caſes of bonds and mortgages, what had long 
been the practice of the courts of equity ſhould alſo for the fu- 
ture be followed in the courts of law. _ - 


AGAIN z neither a court of equity nor of law can vary mens” 


| wills or agreements, or (in other words) make wills or agree- 


ments for them. Both are to underſtand them truly, and there- 


fore both of them uniformly. One court ought not to extend 


nor the other abridge, a lawful proviſion deliberately ſettled 
by the parties, contrary to its juſt intent. A couit of equity, 
no more than a court of law, can relieve againſt a penalty in 
the nature of ſtated damages; as a rent of 5. an acre for 
ploughing up antient meadow (k) : nor againſt a lapſe of time, 
where the time is material to the contract; as in covenants. 
for renewal of leaſes. Both courts will equitably conſtrue, but 
neither pretends to control or change, a lawſul ſtipulation or 
engagement. 


(Kk) 2 Ack. 239, 
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Tur rules of deciſion are in both courts equally appoſite to 
the ſubjeQs of which they take cognizance. Where the ſub. 
ject-matter is ſuch as requires to be determined ſecundum 
aequum et bonum, as generally upon actions on the caſe, the 
judgments of the courts of law are guided by the moſt liberal 
" Equity. In matters of poſitive right, both courts muſt ſubmit 
to and follow thoſe antient and invariable maxims “ guae re. 
* lia ſunt et tradita ().“ Both follow the law of nations, 
and colle& it from hiſtory and the moſt approved authors of 
all countries, where the queſtion is the object of that law: az 
in caſe of the privileges of embaſſadors (m), hoſtages, or ran- 
ſom-bills (n). In mercantile tranſactions they follow the ma- 
rine law (o), and argue from the uſages and authorities re- 
ceived in all maritime countries. Where they exerciſe a con- 
current juriſdiction, they both follow the law of the proper 
forum (p): in matters originally of eccleſiaſtical cognizance, 
they both equally adopt the canon or imperial law, accord- 
ing to the nature of the ſubject (q); and, if a queſtion came 
before either, which was properly the object of a foreign mu- 
nicipal law, they would both receive information what is the 
rule of the country (r), and would both decide accordingly. 


SUCH then being the parity of law and reaſon which govern 
both ſpecies of courts, wherein (it may be aſked) does their 
eſſential difference conſiſt ? It principally conſiſts in the diffe- 
rent modes of adminiſtring juſtice in each; in the mode ci 
proof, the mode of trial, and the mode of relief. Upon thele, 
and upon two other accidental grounds of juriſdiction, which 


were formerly driven into thoſe courts by narrow deciſions of F 

the courts of law, viz. the true conſtruction of ſecurities tor upo! 

COT ; | ove1 

= (1) De jure zaturae cegitare per nes III. B. R. 1 
tue dicere debemus; de jure pepuli (0) See Vol. I. pag. 75. Vol. II. p3z: nov 
Roman i, gude relicta ſunt et tradita, 459. 461. 467. in cc 

(Cic. de Leg. I. 3. ad calc.) (p) See Vol. II. pag. 513. | 
(m) See Vol. I. pag. 253. (q) Vid. 54. | (*) 1 


(n) Ricord, v. Betteuham, Tr, 5 Geo, (t) 1bid, 463. 
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money lent, and the form and effect of a truſt or ſecond uſe; 
upon theſe main pillars hath been gradually erected that 
ſtructure of juriſprudence which prevails in our courts of 
equity, and is inwardly bottomed upon the ſame ſubſtantial 
foundations as the legal ſyſtem which hath hitherto been deli- 
neated in theſe commentaries ; however different they may 
appear in their outward form, from the different taſte of their 


architects. 


1. AxD, firſt, as to the mode of proof. When facts, or 
their leading circumſtances, reſt only in the knowlege of the 
party, a court of equity applies itſelf to his conſcience, and 
purges him upon oath with regard to the truth of the tranſac- 
tion; and that, being once difcovered, the judgment is the 
ſame in equity as it would have been at law. But, for want 
of this diſcovery at law, the courts of equity have acquired a 
concurrent juriſdiction with every other court in all matters of 
account (). As incident to accounts, they take a concurrent 
cogniꝰ ance of the adminiſtration of perſonal aſſets (t), conſe- 
quently of debts, legacies, the diſtribution of the reſidue, and 
tie conduct of executors and adminiſtrators (u). As incident 
to accounts, they allo take the concurrent juriſdiction of 
tithes, and all queſtions relating thereto (w); of all dealings 
in partnerſhip (x), and many other mercantile tranſactions; 
and ſo of bailiffs, receivers, taQors, and agents (y). It would 
be endleſs to point out all the ſeveral avenues in human affairs, 
and in this commercial age, which lead to or end in accounts. 


From the fame fruitſul ſource, the compulſive diſcovery 


upon oath, the courts of equity have acquired a juriſdiction 


over almoſt all matters of fraud (); all matters in the private 
knowlege of the party, which, though concealed, are binding 


in conſcience; and all judgments at law, obtained through 


(+) 1 Chan. Caf. 67. | (x) 2 Vern. 277. 
„2 P. Wms. 145. (y) 16:9. 638. 
tu) 2 Chan. Cal. 152, (2) 2 Chau. Cal, 46. 


(w) 1 Equ, Cal. abr, 367. 
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ſuch fraud or concealment. And this, not by impeaching or 
reverſing the judgment itſelf, but by prohibiting the plaintif 
from taking any advantage of a judgment, obtained by ſup, 
preſſing the-truth (a) ; and which, had the ſame faQs appear- 
ed on the trial, as are now diſcovered, he woyld never have 
obtained at all. | h 


2. As to the mode of trial. This is by interrogatories ad- 
miniſtred to the witneſſes, upon which their depoſitions are ta- 
ken in writing, wherever they happen to reſide. If therefore 
the cauſe ariſes in a foreign country, and the witneſſes reſide 
upon the ſpot ; if, in cauſes ariſing in England, the witneſſe: 
are abroad, or ſhortly to leave the kingdom ; or if witneſſes 
reſiding at home are aged or infirm ; any of theſe caſes lays a 
ground for a court of equity to grant a commiſſion to examine 
them, and (in conſequence) to exerciſe the ſame juriſdiQtior, 
which might have been exerciſed at law, if the witneſſes could 
probably attend. 


3. Wir n reſpect to the mode of relief. The want of 1 
more ſpecific remedy, than can be obtained in the courts of 
law, gives a concurrent juriſdiction to a court of equity in 2 
great variety of caſes. To inſtance in executory agreement: 
A court of equity will compel them to be carried into ſtrid 
execution (b), unleſs where it is improper or impoſſible ; ir- 
ſtead of giving damages for their non- performance. And 
hence a fiction is eſtabliſhed, that what ought to be done, 
{hall be conſidered as being actually done (c) and ſhall relate 
back to the time when it ought to have bcen done originally: 
and this fiction is ſo cloſely purſued through all its conſequer- 
ces, that it neceſſarily branches put into many rules of juril- 
prudence, which form à certain regular ſyſtem. So, of 
waſte, and other ſimilar injuries, a court of equity takes a 
concurrent cognizance, in order to prevent them by injunc- 

tion (d). Over queſtions that may be tried at law, in a gre: 
multiplicity of actions, a court of equity aſſumes a juriſdic 


(2) 3 P. Wms. 148. Yeaibook, aa (c) 3 P Wm. 216. : 
Ri. 37. pl. 11. (d) 1 Ch. Rep. 14. 2 Chin, C. 
15) Equ. C abr, 16. 34 | : 
| oh, 
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tion, to prevent the expenſe and vexation of endlchs litigati- 
ons and ſuits (e). In various kinds of frauds it aſſumes a con- 
current (f) juriſdiQtion, not only for the ſake of a diſcovery, 
but a more extenſive and ſpecific relief: as by ſetting aſide 
fraudulent deeds (g), decreeing conveyances (h), or directing 
an abſolute conveyance merely to ſtand as a ſecurity (i). And 
| thus, laſtly, for the ſake of a more beneficial and complete re- 
lief by decreeing a ſale of lands (k), a court of equity holds plea 
of all debts, incumbrances, and charges, that may affeQ | it or 
ilſue thereout. | 


4. THE true conſtruction of ſecurities for maney lent is an- 
other fountain of juriſdiction i in courts of equity. When they 
held the penalty of the bond to be the form, and that in ſub- 
ſtance it was only as a pledge to ſecure the repayment of the 
ſam bona fide advanced, with a proper compenſation for the 
uſe, they laid the foundation of a regular ſeries of determina- 
tions, which have ſettled the doctrine of perſonal pledges or 
ſecurities, and are equally applicable to mortgages of real pro- 


perty. The mortgagor continues owner of the land, the mort- 


gagee of the money lent upon it: but this ownerſhip is mutu- 
ally transferred, and the mortgagor is barred from redemption, 
if, when called upon by the mortgagee, he does not redeem 
within a time limited by the court ; or he may when out of 
poſſeſſion be barred by length of time, by analogy to q the ſta» 
ute of limitations. 


5. Tut term of a truſt, or ſecond uſe, gives the court of 


equity an excluſive juriſdiQtion as to the een of all 
ſettlements and deviſes in that form, and of all the long terms 


created in the preſent complicated mode of conveyancing. | 


This is a very ample ſource of juriſdiction: but the truſt is 
governed by very nearly the ſame rules, as would govern the 
eſtate in a court of law (1), if no truſtee was interpoſed, and, 


(eh Vern. 308. Prec. Chan. 261, [h) 1 Vern. 237, 


1 P. Wms. 672. Stra. 404. li) 2 Vern. 64. 
(f) 2 P Wms. 166. (k) i Equ. Cal. abr, 33y. 
(e) 1 Vera. 32. 1 P. ow 239- (1) 2 P. Was, 645. 668, 66g. 
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by a regular poſitive ſyſtem eſtabliſhed in the courts of equity, 


the doctrine of truſts is now reduced to as great a certainty as 
that of legal eſtates in the courts of the common Jaw, 


THESE are the principal (for I omit the minuter) grounds 


of the juriſdiction at preſent exerciſed in our courts of equity: 
which differ, we ſee, very conſiderably from the notions en- 
tertained by ſtrangers, and even by thoſe courts themſelves be- 
fore they arrived tomaturity; as appears from the principles laid 
down, and the jealouſies entertained of their abufe, by our ear- 
ly juridical writers cited in a former (m) page: and which have 
been implicitly received and handed down by ſubſequent com- 
pilers, without attending to thoſe gradual acceſſions and dere- 
lictions, by which in the courſe of a century this mighty river 
hath imperceptibly ſhifted its channel, Lambard in particu- 
lar, in the reign of queen Elizabeth, lays it down (n), that“ equi- 
& ty ſhould not be appealed unto, but only in rare and extracr- 
5 dinary matters: and that a good chancellor will not arrogate 
ce authority in every complaint that ſhall be brought before him, 
© upon whatſoever ſuggeſtion; and thereby both overthrow the 
authority of the courts of common law, and bring upon men 


* ſuch a confuſion and uncertainty, as hardly any man ſhoult 


ce know how or how long to hold his own aſſured to him.” 


And certainly, if a court of equity were ſtill at ſea, and float- 


ed upon the occnfional opinion which the judge who happer- 
ed to preſide might entertain of conſcience in every particu- 
lar caſe, the inconventence that would ariſe from this unccr- 
tainty, would be a worſe evil than any hardſhip that could fal- 
low from rules too ſtrict and inflexible. Its powers would 
have become too arbitrary to have been endured in a country 
like this (o), which boaſts of being governed in all reſpects by 
ow and not by wiil. But ſince the time when Lambard wrote, 
a ſet of great and eminent lawyers (p), who have ſucceſlive- 
ly held the great ſeal, have by degrees erected the ſyſtem ct 
relief adminiſtred by a eourt of equity into a regular icience, 
(m) See pag. 433- 5 2 P. Wm.. 685, 626, 


(n) Afefeien 71, 73. (+) See pag, 53, $4 585 
NE | E which 
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which cannot be attained without ſtudy and experience, any 
more than the ſcience of law : but from which, when under- 


ſtood, it may be known what remedy a ſuitor is entitled to 


expect, and by what mode of ſuit, as readily and with as 
much preciſion, in a court of equity as in a court of law. 


IT were much to be vides for the ſake of certainty, peace, 
and juſtice, that each court would as far as poſſible tollov/ the 
other, in the beſt and molt effectual rules for attaining thoſe 
deſirable ends. It is a maxim, that equity follows the law ; 


and in former days the law has not ſcrupled to follow even that 


equity, which was laid down by the clerical chancellors. 
Every one, who is converſant in our antient books, knows 
that many valuable improvements in the ſtate of our tenures 


(eſpecially in leaſeholds (q) and copyholds) (r) and the forms 


of adminiſtring juſtice (1), have ariſen from this ſingle rea- 
ſon, that the fame thing was conſtantly effected by means of 
a ſubpoena in the chancery. And ſure there cannot be a 


greater foleciſm, than that in two ſovereign independent 


courts, eſtabliſhed in the fame country, exerciſing concurrent 
juriſdiction, and over the ſame ſubject-matter, there ſhould 
exiſt in a ſingle inſtance two different rules of property claſh- 
ing with or contradicting cach other, 


Ir would carry me beyond the bounds of my preſent pur- 
poſe, to go farther into this matter, I have been tempted 
to go ſo far, becauſe the very learned author to whom I 


have alluded, and whoſe works have given exquiſite plea 


fure to every contemplative lawyer, is (among many others) 


a ſtrong proof how eaſily names, and looſe or unguarded 


expreſſions to be met with in the beſt of our writers, are 
apt to confound a ſtranger; and to give him erroneous ideas 
of ſeparate juriſdictions now exiſting in England, which 
never were ſeparated in any other country in the univerſe. 
It hath alſo afforded me an opportunity to vindicate, on 
the one hand, the juſtice of our courts of law from being 


(q) Gilbert of ejectm, 2. "2 Bac. Abr. 10 I.itt. 6. TA 


165, (1) Sce pag. 200. 
(!) Bro. Abr. t. tenant, per copis, 
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that harſh and illiberal rule, which many are too ready 8: 
ſuppoſe it; and, on the other, the juſtice of our courts of 
equity from being the reſult of mere arbitrary opinion, or an 
exerciſe of diQatorial power, which rides over the law of 
the land, and corrects, amends, and controlls it by the looſe 
and fluctuating dictates of the conſcience of a ſingle judge. 


It is now high time to proceed to the practice of our courts 


of equity, thus explained and thus underſtpod, 


Tux firſt commencement of a ſuit in chancery is by pre. 
fen ing a bill to the lord chancellor in the ſtyle of a petition; 
* humbly complaining ſheweth to your lordſhip your orator 
« A. B. that, Cc.“ This is in the nature of a declaration at 
common law, or a libel and allegation in the ſpiritual courts: 
ſetting forth the circumſtances of the caſe at length, as ſome 
fraud, truſt, or hardſhip; © in tender conſideration whereof, 
(which is the uſual language of the bill) “ and for that your 
4 orator is wholly without remedy at the common law,” re. 
lief is therefore prayed at the chancellor's hands, and alu 
proceſs of ſubpoena againſt the defendant, to compel him to 
anſwer upon oath to all the matter charged in the bill. And, 
if it be to quiet the poſſeſſion of lands, to ſtay waſte, or to 


ſtop proceedings at law, an injunction is alſo prayed in the 
nature of the interdiddum of the civil law, commanding the 


defendant to ceaſe. 


Tus bill muſt call all neceſſary parties, however remote- 
ly concerned in intereſt, before the court; otherwiſe no de- 
cree can be made to bind them: and muſt be figned by coun- 
ſel, as a certificate of its decency and propriety. For it 
muſt not contain matter either ſcandalous or impertinent: 
if it does, the defendant may refuſe to anſwer it, till ſuch 
ſcandal or impertinence is expunged, which is done upon 
an order to refer it to one of the officers of the court, call- 
ed a maſter in chancery; of whom there are in number 
twelve, including the maſter of the rolls, all of whom, i 
late as the reign of queen Llizabeth, were commonly 


doors 
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doftors of the civil law (). The maſter 1s to examine the 


propriety of the bill: and, if he reports it ſcandalous or im- 


pertrents ſuch matter muſt be ſtruck out, and the defendant 


ſhall have his coſts ; which cught of right to be paid by the 


counſel who ſigned the bill. 


WHEN the bill is filed in the office of the ſix clerks, (who 
eriginally were all in orders; and therefore, when the conſti- 
tution of the court began to al:er, a law (t) was made to per- 


mit them to marry) when, I fay, the bill is thus filed, if an 


injunction be prayed therein, it may be had at various ſtages 
of the cauſe, according to the circumſtances of the cafe, If 
the bill be to ſtay execution upon an oppreſſive judgment, and 
the defendant does not put in_ his anſwer within the ſtated 
time allowed by the rules of the court, an injunction will 
iſſue of courſe: and, when the anſwer comes in, the injunc- 
tion can only be continued upon a ſufficient ground appearing 
from the anſwer itſelf. But if an injunction be wanted to ſtay 
waſte, or other injuries of an equally urgent nature, then 
upon the filing of the bill, and a proper caſe ſupported by 
affidavits, the court will grant an injunction immediately, to 
continue till the defendant has put in his anſwer, and till the 
court ſhall make ſome farther order concerning it: and, when 
the anſwer comes in, whether it ſhall then be diſſolved or 
continued till the hearing of the cauſe, is determined by the 
court upon argument, drawn from conſidering the anſwer and 
afñidavit together. 20 


Bor, upon common bills, as foon as they are filed, pro- 


ceßs of ſubpoena is taken out; which is a writ commanding 


the defendant to appear and anſwer to the bill, on pain 


ot 1co/, But this is not all; for, if the defendant, on 
ſervice of the ſub52eng, docs not appear within the time 
limited by the rules of the court, and plead, demur, or 
anſwer to the bill, he is then ſaid to be in contempt ; and 
the reſpective proceſſes of contempt are in ſucceſſive or- 
der awarded againft him. The firſt of which is an «t- 


(5) Smith's commony, b. 2. c. 12. (t) Stat. 14 & 15 Hen. VIII. c. 8, 
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tachment, which is a writ in the nature of a capzas, direded 


io the ſheriff, and commanding him to attach, or take up 


the defendant, and bring him into court. If the ſheriff re. 
turns that the defendant no9n eft inventus, then an attachment 
with proclamations iſſues ; which, beſides the ordinary form 


of attachment, direQs the ſherift that he cauſe public procla- 


mations to be made, throughout the county, to ſummon the 
defendant, upon his allegiance, perſonally to appear and an- 
iwer. If this be allo returned with a non eff inventus, and he 
{till ſtands out in contempt, a commiſſion of rebellion is award- 
ed againſt him, for not obeying the proclamations according 
to his allegiance z and four commiſſioners therein named, or 
any of them, are ordered to attach him whereſoever he may 
be found in Great Britain, as a rebel and contemner of the 
King's laws and government, by refufing to attend his ſove- 
reign when thereunto required: ſince, as was before obſerr- 
ed (u), matters of equity were originally determined by the 
king in perſon, aſſiſted by his council; though that buſineſ, 
is now devolved upon his chancellor. If upon this commil- 
ſion of rebellion a non eſt inventus is returned, the court then 
ſends a ſerjeant at arms in queſt of him; and, if he elude 
the ſearch of the ſerjeant alſo, then a ſequeſtration iſſues to 
ſeiſe all his perſonal eſtate, and the profits of his real, and 
to detain them, ſubject to the order of the court. Sequeſtra- 
tions were firſt introduced by ſir Nicholas Bacon, lord keeper 
in the reign of queen Elizabeth; before which the court 
tound ſome difficulty in enforcing its proceſs and decrees (w). 
After an order for a ſequeſtration iſſued, the plaintiff's bil 
is to be taken pro confeſſo, and a decree to be made accerd- 
ingly. So that the ſequeſtration does not ſeem to be in the 


nature of proceſs to bring in the defendant, but only intenc- | 
ed to enforce the performance of the decree. "Thus much 


if the defendant abſconds. 


Ir the defendant is taken upon any of this proceſs, he is to 
be committed to the flect, or other priſon, till he puts in his 
appearance, vr antwer, or performs whatever elle this procels '? 


ar. 0, Vern, 421, 
(e) pag. £0 (w) 1 me 
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Tacd to enforce, and alſo clears his contempts by paying the 
coſts which the plaintiff has incurred thereby. Fer the tame 
kind of proceſs is ifiued out in all forts ot contempts during 
ide progreſs of the cauſe, if the parties in any point refuie 
or neglect to obey the order of the court. 


Tat proceſs againſt a body corporate is by diſiringas, to 


Jiftrein them by their goods and chattels, rents and profits, 
till they ſhall obey the ſummons or directions of the court. 
And, if a peer is a defendant, the lord chancellor ſends a letter 
niſſtve to him to requeſt his appearance, together with a copy 
of the bill; and, if he neglects to appear, then he may be 
er ved with a ſubpoena ; and, it he continues ſtill in contempt, 
a ſequeſtration iſſues out immediately againſt his lands and 
goods, without any of the meſne proceſs of attachments, c. 
which are directed only againſt the perſon, and therefore can- 
not affect a lord of parliament. The fame proceſs iſſues 
againſt a member of the houſe of commons, except only that 
the lord chancellor ſends him no letter miſſive. v 


Tur ordinary proceſs before- mentioned cannot be ſued out, 
till alter tervice of the ſubpoena, for then the contempt be- 
eins; otherwile he is not preſumed to have notice of the bill: 
and therefore, by abſconding to avoid the ſubpoena, a defen- 
dant might have eluded juſtice, till the ſtatute 5 Geo. II. c. 
25. which enacts that, where the defendant cannot be found 
to be ſerved with proceſs of ſubpoena, and abſconds (as is be- 
licved) to avoid being ſerved therewith, a day ſhall be ap- 
pointed him to appear to the bill of the plaintiff; which is 
to be inſerted in the London gazette, read in the pariſh 
church where the defendant laſt lived, and fixed up at the 
roval exchange: and if the defendant doth not appear upon 
that day, the bill ſhall be taken pro confeſſo. 


By T if the defendant appears regularly, and takes a copy 
ot the bill, he is next to demur, plead, or anſwer. 
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A DEMURKER in equity is nearly of the fame nature 23 
a demurrer in law; being an appeal to the judgment of the 
court, whether the defendant ſhall be bound to anſwer the 
plaintiff's bill: as, for want of ſufficient matter of equity 
therein contained; or where the plaintiff, upon his obn ſhew. 
ing, appears to have no right; or where the bill ſeeks a diſ- 
covery of a thing which may cauſe a forfeiture of any kind, 
or may convict a man of any criminal miſ-behaviour, For 
any of theſe cauſes a defendant may demur to the bill, Arg 
if, on demurrer, the defendant prevails, the plaintiff, bil 
ſhall be diſmiſſed: if the demurrer be over - ruled, the de- 
fendant is ordered to anſwer. | 


A eLEA may be either to the furiſdiclion; ſhewing that 


the court has no cognizance of the cauſe : or to the perſin; 
ſnewing ſome diſability in the plaintiff, as by outlawry, ex- 


communication, and the like: or it is in Bar; ſhewing ſom: 


matter wherefore the plaintiff can demand no relicf, as an 
act of parliament, a fine, a releaſe, or a former decree. Ard 
the truth of this plea the defendant is bound to prove, if put 
upon it by the plaintiff, But as bills are often of a compli- 
cated nature, and contain various matter, a. man may plead 
as to part, demur as to part, and anſwer to the reſidue. But 
no exceptions to formal minutiae in the pleadings will be here 
allowed; for the parties are at liberty, on the diſcovery d 
any errors in form, to amend them (x). 


Ax anſwer is the moſt uſual defence that is made to: 
plaintiff's bill. It is given in upon oath, or the honour ei 
a peer or peereſs; but, where there are amicable defen- 
dants, their anſwer 1s uſually taken without oath by con- 
ſent of the plaintiff. This method of proceeding is taken 
from the eccleſiaſtical courts, like the reſt of the practice 
in chancery : for there, in almoſt every caſe, the plaintif 
may demand the oath of his adverſary in ſupply of prot. 


(x) En ceft court de chauncerie, home der ſeliague cenſcient, et nemi tr ci. 
ne ſerra 28 par ſen myſpledying gere juris. (DPyverſite des 0%"! 
ou Pur efaut de forme, "mes ſelongue edit. 1838. fol. 296, 297. Bro. abr. 
le veryte del mater: car il deit agar» 1, juriſdictien. 50.) 


Formet!/ 
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Formerly this was done in thoſe courts with compurgators, 
in the manner of our waging of law: but this has been long 
diſuſed; and inſtead of it the preſent kind of purgation, by 
the ſingle oath of the party himſelf, was introduced. This 
eath was made uſe of in the ſpiritual courts, as well in cri- 
minal caſes of eccleſiaſtical cognizance, as in matters of civil 
right: and it was then uſually denominated the oath ex officio, 
whereof the high commiſſion court in particular made a moſt 
extravagant and illegal uſe ; forming a court of inquiſition, in 
which all perſons were obliged to anſwer, in caſes of bare | 
' ſuſpicion, if the commiſſioners thought proper to proceed againft 
them ex officio for any ſuppoſed eccleſiaſtical enormities. But 
when the high commiſſion court was aboliſhed by ſtatute 16 

Car. I. c. 11. this oath ex eie was aboliſhed with it; and 
it is alſo enacted by ſtatute 13 Car. II. ſt. 1. c. 12. © that it 
< ſhall not be lawful for any biſhop or eccleſiaſtical judge to 
« tender to any perſon the oath ex officio, or any other oath 
« whereby the party may be charged or compelled to confeſs, 
« accuſe, or purge himſelf of any criminal matter.” But 
this does not extend to oaths in a civil ſuit, and therefore it is 
ſtill the practice both in the ſpiritual courts, and in equity, 
to demand the perſonal anſwer of the party himſelf upon 

oath. Yet if in the bill any queſtion be put, that tends to 
the diſcovery of any crime, the defendant may thereupon 
demur, as was before obſerved, and may refuſe to anſwer. 


Ir the defendant lives within twenty miles of London, he 
muſt be ſworn before one of the maſters of the court: if far- 
ther off, there may be a dedimus poteſtatem or commiſſion 
to take his anſwer in the country, where the commiſſio- 
ners adminiſter him the uſual oath; and then, the anſwer 
being ſealed up, either one of the commiſſioners carries 
it up to the court; or it is ſent by a meſſenger, who ſwears 
| he received it from one of the commiſſioners, and that 
the ſame has not been opened or altered fince he receiv- 
ed it, An anſwer muſt be ſigned by counſel, and muſt 
either deny or confeſs all the material parts of the bill ; 

or 
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or it may confeſs and avoid, that is, juſtify or palliate the 
facts. If one of theſe is not done, the antwer may be ex. 
cepted to for inſufficiency, and the defendant be compelled 
to put in a more ſufficient anſwer. A defendant cannot pray 


any thing in this his anſwer, but to be diſmiſſed the court: 32 


he has any relief to pray againſt the plaintiff, he mult do it by 
an original bill of his ewn, which is called a cro/s bill. 


ArTER anſwer put in, the plaintiff, upon payment of coſts, 
may amend his bill, either by adding new parties, or new 
matter, or both, upon the new lights given him by the defen- 
dant; and the defendant is obliged to anſwer afreſh to ſuch 
amended bill. But this muſt be before the plaintiff has re- 
plied to the defendant's anſwer, whereby the cauſe is at iſſue; 
for aſterwards, if new matter ariſes, which did not exiſt be- 


fore, he muſt ſet it forth by a ſupplemental bill. There mar 


be allo a bill of revivor, when the ſuit is abated by the death 
of any of the parties; in order to ſet the proceedings again in 
motion, . without which they remain at a ſtand. And chere 
js likewiſe a bill of interpleader z where a perſon who owes 2 
debt or rent to one of the parties in ſuit, but, till the deter- 


mination of it, he knows not to which, deſires that they may 


interplead, that he may be ſafe in the payment. In this laſt 
caſe it is uſual to order the money to be paid into court, for 
the benefit of ſuch of the parties, to whom upon hearing the 


court ſhall decree it to be due. But this depends upon cit. 


cumſtances : and the plaintiff muſt alſo annex an afidavit to 
his bill, ſwearing that he does not collude with either of the 
parties. 


Ir the plaintiff finds ſufficient matter confeſſed in the 
defendant's anſwer to ground a decree upon, he may pro- 
cced to the hearing of the cauſe upon bill and anſwer on- 
ly. But in that caſe he muſt take the defendant's an- 


ſwer to be true in every point. Otherwiſe the courſe 


is for the plaintiff to reply generally to the anſwer, aver- 
ring his bill to be true, certain, and ſufficient, and the 


defendant's anſwer to be directly the reverſe; which he 
| 8 15 
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which he is ready to prove as the court ſhall award: upon 
which the defendant rejoins, averring the like on his fide; 
which is joining iſſue upon the facts in diſpute, To prove 
which facts is the next concern. | 


Tuls is done by examination of witneſſes, and taking | =. 
their depoſitions in writing, according to the manner of the ci- g j 
vil law. And for that purpoſe interrogatories are framed, or 
queſtions in writing; which, and which only, are to be pro- 
poled to, and aſked of, the witneſſes in the cauſe. Theſe in- 
icrrogatories muſt be ſhort and pertinent: not leading ones; 
(43 4 did not you ice this, or, did not you hear that?“) for 
they be fuck, the depoſitions taken thereon will be tupprefl- 
c and not ſuffered to be read. For the purpoſe of examin- 
ing witneſſes in or near London, there is an examinei's office 
pp ed; but, fer evidence who live in the ccuntry, a com- 
mon to examine witnetles is uſually granted to four com- 
miſſioners, two named of each fide, or any three or two of 
them, to take the depoſitions there. And if the witneſſes 
reſide beyond fea, a commiſſion may be had to examine them 
there upon their on oaths, and (if foreigners) upon the oaths 
of ikiltul interpreters. And it hath been held (y) that the de- 
poſition of an heathen who believes in the ſupreme being, 
ten by commiſſion in the moſt ſolemn manner according to 
the cuſtom of his own country, may be read in evidence. 


ll 


Tux commiſſioners are ſworn to take the examinations tru- 
ly and without partiality, and not to divulge them till pub- 
Lihed in the court of chancery ; and their clerks are alſo 
lworn to ſecreſy. "The, witneſſes are compcllable by proceſs 
ot ſubpcena, as in the courts of common law, to appear and | 
ubmit to examination. And when their depoſitions are taken, 


they are tranſmitted to the court with the ſame care that the 
aniwer of a detendant is ſcnt. 


(y) Omichund v. Barker. 1 Atk. 21. 
Vol. III. | ES: 
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Ir witneſſes to a diſputable fat are old and infirm, it i 
very uſual to file a bill to perpetuate the teſtimony of the. 
witneſſes, al hough no fuit is depending; for, it may be 
a man's antagoniſt only waits for the death of ſome of hea 
to begin his ſuit. 'T his is molt frequent when lands are der 
ed by will away from the heir at law ; and the deviſce, in c. 
der to perpetutate the teſtimony of the witneſſes to ſuch wi! 
exhibits a bill in chancery againſt the heir, and ſets forth the 
will verbatim therein, ſuggeſting that the heir is inclined +, 
diſpute its validity: and then, the detendant having arſu g. 
ed, they proceed to iſſue as in other caſes, and examine 1, 
witneſſes to the will; aſter which the cauſe is at an ©; 
withont proceeding to any decree, no relief being prayed +; 
tlie bill: but the heir is entitled to his coſts, even theuch he 
conteſts the will. This is what is uſually meant by provire 4 


| will in chancery. 


Wurm all the witneſſcs are examined, then, and not b.. 
fore, the depoſitions may be publiſhed, by a rule to paſs put. 
lication; after which they are open for the inſpeQion of 2 
the parties, and copies may be taken of them. The caut i; 
then tripe to be ſet down for hearing, which may be Gone a 
the procurement of the plaintiff, or defendant, before cube 
the lord chancellor or the maſter of the rolls, accorditg !; 
the diſcretion of the clerk in court, regulated by the nat: 


and importance of the ſuit, and the atrear of cauſcs depcn\- 


ing before each of them reſpectively. Concerning the authr- 


rity of the maſter of the rolls to hear and determine caul, 


and his general power in the court of chancery, there wc 
(not many years ſince) divers queſtions and diſputes very warm: 
ly agitated; to quiet which it was declared by ſtatute 3 Gee, 
II. c. 30. that all orders and decrees by him made, except fu.) 
as by the courſe of the court were appropriated to the great 
ſeal alone, ſhould be deemed to be valid; ſubject nevenheh 
to be diſcharged or altered by the lord chancellur, ard ie 
they ſhall not be inrolled, till the ſame are ſigned by his He- 
tip. Either pariy may Le ſabfeena'd to hear judgment e 10 

0 
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day ſo brei ſor the hearing: and then, if the dia docs 
not attend, his bill is difrnifſed with coſts; or, if the defen- 
dant makes default, a decree will be made againſt him, which 
will be final, unleſs he pays the; plaintiff's coſts of attendance, 
«nd ſhews good caufe to the contrary on a day appointed by 
the court. A it bill may alſo at any time be diſmiſſed 


for want of profecution, which is in the nature of a nonſuit at 
jw, if he ſuffers three terms to elapſe without moving for ward 


in the Caule. 


WHEN there are croſs cauſes, on a croſs bill filed by the 


- 


deſendant againſt the plaintiff in the original cauſe, they are 


ventrally contrived to be brought on together, that the Time 
Learing and the fame decree may ferve for both of them. 
1he method of hearing cauſes in court is uſually this. The 
parties on both ſides appearing by their counſel, the plainull's 
ball is tirſt opened, or briefly abridged, and the deſendant's 
anſwer allo, by the junior counſel on each fide: atter which 
the plaintiff's leading counſcl Rates the cafe and the matters 
in ilſue, and the points of equity ariſing thereirem : and then 

lach depoſitions as are called for by the piaintilt are read by 
ve of the fix clerks, and the pl: uintiff may alſo read ſuch part 
of the defendant's anſwer, as he thinks material or conveni— 
ent (2): and after this the reſt of the countel for the plaintiff 
make their obſervations and arguments. Then the deten- 


dam's counſel go through the ſame proceſs for him, except 


that they may not read any part of his anſwer ; and the coun- 


{cl for the plaintiff are heard in reply. When all are heard, 


the court pronounces the d-cree, adjuſting every point in de- 
bate according to equity and good conſcience; which decree 
being uſually very long, the minutes of it are taken down, 
ard read openly in court by the regiſtrar. 'The matter of coſts 
to be given to either party, is not here held to be a point of 
right, but merely diſcretionary (by the ſtatute 17 Ric. II. c. 
6.) according to the circumſtances of the caſe, as they appear 


% On a trial at Jaw if the plaintiſf liance on the truth of the defendant's 
t _ 11y part of the defendant's an- teſtimony, and makes the whole of his 
„be mult read the whole of it; ; anſwer evidence. 
„ read ng any ef it be ſhews a re- | 
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more or leſs ſavourable to the party vanquiſhed. And yet ihe 

ſtatute 15 Hen. VI. c. 4. ſeems exprelsly to direct, that as well 

damages as coſts ſhall be given to the defendant, if wrongfully 

vexed in this court. 


TRT chanccllor's decree is either interlocutory or final. It 


very ſeldom happens that the firſt decree can be tinal, or con- 


clude the caule ; tor, if any matter of fact is ſtrongly contro- 
verted, this court is ſo ſenfible of the deficiency of trial by 
written depoſitions,” that it will not bind the parties therebi, 
but uſually directs the matter to be tried by jury; eſpecially 
ſuch important facts as the validity of a will, or whether A i; 
the heir at law to B, or the exiſtence of a modus decimandi or 
real and LE etal compoſition for tithes. But, as no jury 
can be {ſuznmoned to attend this court, the fact is utually 1 
rected to be tried at the bar of the court of king's bench or at 
the aſſiſes, upon a feigned iſſue. For, (in order to bring it 
there, and have the point in diſpate, and that only, put in 
iflue) an action is feigned to be brougit, wherein the pretend- 
ed plaintiff declares, that he laid a wager of 5 J. with te 
deſendant, that A was heir at law to B; und then avers tht 
he is ſo; and brings his action for the 5. The defend 
allows the wager, but avers that A is not the heir to B; and 
thereupon that iſſue is joined, which is direQted out ef chan- 
cery to be tried: and thus the verdict of the jurors at law 
determines the fat in the court of equity. Thele fcigned 
ifſues ſeem borrowed from the Sponft 2 judicialis of the Romans 
(a): and are allo frequently uſed inthe courts of law, by con- 
ſent of the parties, to determine ſoine diſputed right without 
the formality of pleading, and thereby to fave much time and 
expenſe in the deciſion of a cauſe. 


Ea X 8 : L 4 3 
So likewiſe, if a — of mere law ariſes in the courſe of 
a cauſe, as whether by the words of a will an eſtate for life a 


(a) N:ta eſt ſprufio judicialir; * ponder, ni mens fit.” Vide Hence. 
2 ſpent: ue guing ventos, hk meas fit ? Antigquitat.. E 3- t. 16. H. 3 & $ir-n, 
« fſpndzer, fr tuus fit, Et tu gun de judicits ! 4. 21. F. 466. atat, ibi. 
* g- quinge Ries, ni lun 1 P 


in 
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in tail is created, or whether a future intereſt deviſed by a 
ator ſhall operate as a remainder or an executory deviſe, 
ir is the practice of this court to refer it to the opinion of the 
zudges of the court of king's bench, upon a caſe ſtated for ; 
that purpoſe; wherein all the material facts are admitted, 
and the point of law is ſubmitted to their deciſion: who 
thereupon hear it ſolemnly argued by counſel on both tides, 
und certiſy their opinion to the chancellor. And upon ſuch 
' cortificate the decree is uſually founded. | 


ANOTHER thing alſo retards the completion of decrees. 
F;equently long accounts are to be ſettled, incumbrances and 
debts to be enquired into, and a hundred little facts to be 
cleared up, before a decree can do tull and ſufficient juſtice. 
heſe matters are always by the decree on the firſt hearing 
(Herred to a maſter in chancery to examine; which exami- 
nations frequently laſt for years: and then he is to report the 

fact, as it appears to him, to the court. This report may 
he cepted to, diſproved, and over-ruled; or otherwiſe is 
cer rmed, and made abſolute, by order of the court. 


Wurz all iſſues are tried and ſettled, and all references 
to the maſter ended, the cauſe is again brought to hearing 
upon the matters of equity reſerved; and a final decree is 
made: the performance of which is inforced (if neceſſary) by 
commitment of the perſon or ſequeſtration of the party's 
eſtate. And if by this decrce either party thinks himſelf 
ayzrieved, he may petition the chancellor for a rehearing ; 
whether it was heard before his lordſhip, or any of the judg- 
„ fitting for him, or belore the maſter of the rolls. For 
whoever may have heard the cauſe, it is the chancellor's de- 
cree, and muſt be ſigned by him before it is enrolled (b); 
which is done of courſe unleſs a rehearing be defired. Eve- 
ry petition for a rehearing mult be ſigned by two counſel 
ol character, uſually ſuch as have been concerned in the 
cavſe, certifying that they apprehend the cauſe is proper ta 


(b) Stat, 3 Geo. II. c. zo. See pag. 450. 
be 
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be reheard. Ard upon the rehearing all the evidence taken 
in the cauſe, whether read before or not, is now admitted to 
be read: becauſe it is the decree of the chancellor himſelf, 
who only now fits to hear reaſons why it ſhould not be en- 
rolled and perfected; at which time all omiſſions of either 
evidence or argument may be ſupplied (c). But, after the 
decree is once ſigned and enrolled, it cannot be reheard cr 
rectified, but by bill of review, or by appeal ts the houſe of 
lords. | ; 


A B1LL of review may be had upon apparent error in judg- 
ment, appearing on the face of the decree; or, by ſpecial _ 
leave of the court, upon oath mage of the diſcovery of neu 
matter or evidence, which could not poſſibly be had or uſcd 
at the time when the decree paſſed. But no new evidence 
or matter then in the knowlege of the parties, and which. 
might have been uſed before, ſhall be à ſufficient ground tv 
a bill of review. | Kh N 


Ax appeal to parliament, that is, to the houſe of lords, i; 
the dernier reſort of the ſubject who thinks himſelf aggrieved 
by any interlocutory order or final determination in thi; 
court: and it is effected by petition to the houle of pcer:, 
and not by writ of error, as upon judgments at common law, 
This juriſdiction is ſaid (d) to have begun in 18 Fac. I. and 
certainly the firſt petition, which appears in the records of 
parliament, was preferred in that year (e); and the firſt that 

was heard and determined (though the name of appeal wa 
then a novelty) was preſented in a few months after (f): both 
levelled againit the lord keeper Bacon for corruption, and 
other miſbehaviour. It was afterwards warmly controverted 
by the houſe of commons in the reign of Charles the ſccond 
(g). But this diſpute is now at reſt (h): it being obvious to the 
reaſon of all mankind, that, when the gourts of equity be- 
came principal tribunals for deciding cauſes of property, 3 
reviſion of their decrees (by way of appeal) became equally 


(e) Gilb. Rep. 151, 152. (f) Bid. 3, 11, 12 Dec. 1621. 
(4) Com jh urn. 13 Mar. 1704. (3) Com. journ. 19 Nov. 1675, &c. 
(e) Lord's Journ, 23 Mar. 1620. (h) Show. Parl. C. 61. 


neceſſa, 
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necellary,' as a writ of error from the judgment of 2 court of 
law. And, upon the ſame principle, from decrees of the 
chancellor relating to the commiſſioners for the diſſolution of 
chauntries, Ec. under the ſtatute 37 Hen. VIII. c. 4. (as 
Well as for charitable nſes under ſtatute 43 Enz. c. 4.) an ap- 

peal to the king in parkament was always unqueſtionably al- . 
lowed {1). But no ne evidence is admitted in the houſe of 
lords upon any account; this being a diſtin juriſdiction (K): 

which differs it very confiderably from thoſe inſtances, where- 
in the ſame juriſdiction reviſes and corrects its own acts, as 
in rehearings and bills of review. For it is a practice un- 
known to our law, (thcugh conſtantly followed in the ſpiri- 
tual courts) when a lupertor court is reviewing the ſentence of 
an inferior, to examine the juitice of the former decree | by 

evidence that was never produced below. And thus much 
ſer the general method of proceeding in the courts of equity. 


(i) Duke's char, uſes. 62. 6.) Cub. Rep. 15%, 756. 
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APPENDIX. 


No. I. 


Proceedings on a Writ of Ricur Patent. 


& 1. Writ of Ricur patent in the Cour Baron. 


FORGE the ſecond by the grace of God of Great 

Britain, France, and Ireland king, defender of the 
farn, and fo forth, to Willoughby earl of Abingdon; greeting. 
VE command you that without delay you hold full right to 
Willam Kent, eſquite, of one meſſuage and twenty acres of 
bed with the appurtenances in Dorcheſter, which he claims 
tv bold of you by the free ſervice of one penny yearly in lieu 
cf all ſervices, of which Richard Allen deforces him, And 
:wlels you ſo do, let the ſheriff of Oxfordſhire do it, that we 
ro longer hear complaint thereof for deſect of right. WIT= 


\S$ ourſelt at Weſtminſter, the twentieth day of Auguit, 
tu the thirtieth year of our reign. | 


F John Doe. 


Pledges of Proſecution, Richard Roe 


92 Mril of Tour, to remove it into the CounTyY Co RT. 


CHARLES Morton, eſquite, ſheriff of Oxfordſhire, to John 
Long bailifferrant of our lord the king and of myſelf, greeting. 
BECAUSE by the complaint of William Kent, eſquire, per- 
lona'ly preſent at my county-court, to wit, on Monday the 
bh day of September in the thirtieth year of the reign of 
our lord GEORGE the ſecond by the grace of God of Great 
b:i'2in, France, and Ireland king, defender of the faith, and 
Worth, at Oxford in the ſhirehouſe there holden, J am in- 
med, that although he himſelf the writ of our ſaid lord the 


i"7 of right patent directed to Willoughby carl of Abingdon, 
Vor. III. ATE 7 tor 


ii Dl. | 
No.1. for this that he ſhould hold full right to the ſaid William Rent 
1 — of one meſſuage and twenty acres of land with the appurte- 
1 nances in Dorcheſter within my ſaid county, of which Richard 
Allen deforces him, hath brought to the faid Willoughby ent 
of Abingdon; yet, for that the ſaid Willoughby el of 
Abingdon favoureth the faid Richard Allen in this part, and 
hath hitherto delayed to do full right according to the ex gence 
of the ſaid writ, I command you on the part of our ſaid lor 
the king, firmly enjoining, that in your proper perſon you 90 
to the court baron of the faid Willoughby earl of Abingdn 
at Dorcheſter aforeſaid, and take away the plaint, which 
there is between the ſaid William Kent and Richard Allen ty 
the ſaid writ, into my county court to be next holden; 250 
ſummon by. good ſummoners the ſaid Richard Allen, tha he 
be at my county court on Monday the fourth day of Odcber 
next coming at Oxford in the ſhirehouſe there to be holden, 1 
anſwer to the ſaid William Kent thereof. And have you ther 
then the ſaid plaint, theſummoners, and thisprecept. GIVEN 
in my county court at Oxford in the ſhicehcuſe, the ſixth wp 
of September, in the year aforeſaid. 


F. 3. Writ of Pone, to remove it into the Court of Comuos 
| PLEAS. | 


GEORGE the ſecond, by the grace of God of Great hi. 
tain, France, and Ireland king, defender of the faith, ant 
forth, to the ſheriff of Oxfordſhire, greeting. PUT, at the 
requeſt of William Kent, before our Juſtices at Weſtmintt 
on the morrow of All Souls, the plaint which is in your con- 
ty court by our writ of right, between the ſaid William Kent 
demandant, and Richard Allen tenant, of one meſſuage 10 
twenty acres of land with the appurtenances in Dorcheſter; 
and ſummon by good ſummoners the ſaid Richard Allen, ttat 


5 he be then there, to anſwer to the ſaid William Kent there! 
And have you there the ſummoners and this writ. WITNES 200 
ourſelf at Weſtminſter, the tenth day of September, in the pre 
thictieth year of our reign. | - 
E 
F. 4. Writ of Ricur, quia Dominus remiſit Curiam. * 
GEORGE the ſecond, by the grace of God of Great Br ner 
tain, France, and Ireland king, defender of the faith, 20. f tw 
forth, to the ſheriff. of Oxfordſhire, greeting. COMMAND che 
Richard Allen, that he juſtly and without delay render unte lis 
William Kent one meſſuage and twenty acres of land with the in 
appurtenances in Dorcheſſer, which he claims ta be his right a 
, and inheritance, and whereupon he complains that the a bote 


| 


faid Richard unjuſtly deforces him. And unleſs be 4 
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| ſo do, and if the faid William ſhall give you ſecurity of pro- No. I: 


ſecuting his claim, then ſummon by good ſummoners the laid . 
Richard, that he appear before our juſtices at Weſtminſter on 

the morrow of All Souls, to ſhew wheretore he hath not done 

it. And have you there the ſummoners and this writ. WII. 

NESS ourſelf at Weſtminſter, the twentieth day of Auguſt, 

in the thirtieth year of our reign. Becauſe Willoughby earl 

of Abingdon, the chief lord of that fee, hath thereupon re- 

miled unio us his court. | 


piedges of John Doe. Summoners of the with- { John Den. gneriff 's Return. 
piolecution, 5 Rich. Roe. in named Richard, . 


; 9. 5. The Record, with award of Battel. 


PLFAS at Weſtminſter before fir John Willes knight, and his 
brethren, juſtices of the bench of the lord the king at 
Weſtminſter, of the term of faint Michael in the thirtieth 

year of the reign of the lord GzorGE the fecond, by the 
giace of God of Great Britain, France, aud Ireland, king, 
defender of the faith, &c. 70 

Oxon, } WILLIAM Kent, eſquire, by James Parker 1 
to — attorney, demands againſt Richard Allen, gen- 

tleman, one meſſuage and twenty acres of land, with the ap- 

purienances, in Dorcheſter, as his right and inheritance, by | 

wit of the lord the king of right, BECAUSE Willoughby D-minus remi/it 

el of Abingdon the chief lord of that fee hath now there- curam, 

vpon temiſed to the lord the king his court. AND WHERE- Count. 

UPON he faith, that he himſelf was leiſed of the tenements 

a'orefaid, with the appurienances, in his deme{ne as of {ce and 

night, in the time of peace, in the time of the lord GrorGE 

the firſt late King of Great Britain, by taking the eſplees there - pſplecs, . 

of to the value“ [of ten ſhillings. and more, in rents, corn, ER 

and graſs.] And that ſuch is his right he offers | ſuit and good 

proot.] AND the ſaid Richard Allen, by Peter Jones his 


attorney, comes and defends the right of the ſaid Willing Poe” 


Kent, and his ſeiſin, when [and where it ſhail behove him,] 

and all ſthat concerns it,] and whatſoever [he ought to de- 

tend, and chiefly the tenements aforeſaid with the appurte- 

nences, as of fee and fight, [namely, one meſſuage and 

twenty acres of land, with the appurtenances, in Dor- | 
cheſter: ] AND this he is tcady to defend by the body of Wager of Battel. 
lis free man, George Rumbold by name, who is preſent kere 

in Court ready to deſend the ſame by his body, or in what 

manner ſoe ver the court of the lord the king ſluall conſider 


*N B. The clauſes between hooks, in this and the ſubſequent 


dumb ers of the u hbendix, are uſually no otherwiſe expteſſed in the te- 
cordy than by an Cc. 


„ | that 
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No. I. that he ought to defend. And if any miſchance ſhould befil 
the ſaid George (which God defend) he is ready to defend the 
| ſame by another man, who [is bounden and able to defend it. 
Replication. AND the ſaid William Kent ſaith, that the ſaid Richard Allen 
unjuſtly defends the right of him the ſaid William, and his 
ſeiſin, &c, and all, &fc, and whatſoever, Efc, and chiefly of 
the tenements aforeſaid with the appurtenances, as of fee ard 
right, &c ; becauſe he faith, that he himſelf was ſeiſed of the 
tenements aforeſaid, with the appurtenances, in his demeſne a 
of fee and right, in the time of peace, in the time of the ſaid 
| lord GEORGE the firſt late king of Great Britain, by taking 
Poke of the eſplees thereof to the value, c. AND that ſuch is l 
atiel, right, he is prepared to prove by the body of his freenng, 
Henry Broughton by name, who is preſent here in court ies. 
dy to prove the ſame by his body, or in what manner ſoexcr 
the court of the lord the king ſhall conſider that he ought 1» 
prove; and if any miſchance ſhould befal the faid Hen 
(which God defend) he is ready to prove the ſame by another 
man, who, &c. AND hereupon it is demanded of the fd 
George and Henry, whether they are ready to make battel, 1 
they before have waged it: who ſay that they are. AND He 
fame George Rumbold giveth gage of proving ; and, ſuch es 
gagement being given as the manner is, it is demanded of the 
faid William Kent and Richard Allen, if they can fay ary 
| thing wherefore battel ought not to be awarded in this caſe, 
Award of Battel. who ſay that they cannot. THEREFORE IT IS CON» 
'  DERED, that battel be made thereon, c. AND the (aid 
Pledges. George Rumbold findeth pledges of battel, to wit, Paul Jer: 
kins and Charles Carter; and the faid Henry Broughton fnd- 
eth alſo pledges of battel, to wit, Reginald Read and Simon 
Centinuance. Taylor. AND THEREUPON day is here given as well t 
| the faid William Kent as to the ſaid Richard Allen, to wit, on 
the morrow of faint Martin next coming, by the aſſent as wel 
of the ſaid William Kent as of the ſaid Richard Allen. And 
it is commanded that each of them then have here his cham- 
pion, ſufficiently furniſhed with competent armour as becomes 
him, and ready to make the battel aforeſaid : and that the 
bodies of them in the mean time be ſafely kept, on peril that 
Champions ap- fhall fall thereon. AT which day here come as well the ſaid 
— William Kent as the ſaid Richard Allen by their attorne)s 
| aforeſaid, and the ſaid George Rumbold and Henry Brougi- 
ton in their proper perſons likewiſe come, ſufficiently furniſhed 
with competent armour as becomes them, ready to make the 
Adjournment battel aforeſaid, as they had before waged ir. AND hereup®! 
4 7 Field. day is further given by the court here, as well to the ſaid With 
| am Kent as to the ſaid Richard Allen, at Tothill near the c 
of Weſtminſter in the county of Middleſex, to wit, on tne 
morrow of the purification of the bleſſed virgin Mary ner 
coming, by the aſſent as well of the ſaid William as of '"* 


Gages given, 


afol ela 
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-foreſaid Richard And it is commanded, that each of them No, I. 1 
have then there his champion, armed in the form aforeſaid, — — I If 
and that their bodies in the mean time, c. At which day 4 | 
here, to wit, at Tothill aſoreſaid, comes the faid Richard 
Allen by his attorney aforeſaid, and the faid George Rumbold | 
and Henry Broughton in their proper perſons likewiſe come, 
ſufficiently furnithed with competent armour as becomes them, 
ready to make the battel aforeſaid, as they before had 
waged it, And the ſaid William Kent being ſolemnly called 
doth not come, nor hath proſecuted his writ aforeſaid. | 
THEREFORE IT IS CONSIDERED, that the fame Wil- Plaintiff nonſuit, 
lam and his pledges of proſecuting, to wit, John Doe and | 
Richard Roe, be in mercy for his falſe complaint, and that the | 
ſame Richard go thereof without a day, Cc, and alſo that Final Judgment, | 
the ſaid Richard do hold the tenements aforeſaid with the ap- = the Deten- | 
purtenances, to him and his heirs, quit of the ſaid William 18 | 
and his heirs, for ever, fc. | 


$. 6. Trial by the grand Affiſe. | 5 


And the ſaid Richard Allen, by Peter Jones his De fene... | 

attorney, comes and defends the right of the ſaid William 

Kent, and his ſeiſin, when, Cc, and all, c, and whatſoever, 

Ec, and chiefly of the tenements aforeſaid with the appurte- 

nances, as of fee and right, c, and puts himſelf upon the 

grand aſſiſe of the lord the kind, and prays recognition to be Miſe. 

made, whether he himſelf hath greater right to hold the te- 

nements aforeſaid with the appurtenances to him and his heirs 

as tenants thereof as he now holdeth them, or the ſaid Wil- 

lam to have the ſaid tenements with the appurtenances as he > 

above demandeth them. AND he tenders here in court ſix Tender of the | 

ſhillings and eight-pence to the uſe of the lord the now king, -mal. "i 

Ec, for that, to wit, it may be inquired of the time (of the | 

ſcilin alleged by the ſaid Wiiliam.] And he therefore prays, | 

that it may be inquired by the aſſiſe, whether the ſaid William 

Kent was ſeiſed of the tenements aforeſaid with the appurte- 

nances in his demeſne as of fee in the time of the ſaid lord the | 

kin: GeoRGE the firſt, as the faid William in his demand be- 7 | 

re hath alleged. THEREFORE it is commanded the ſhe- Snmmers of te | 
| 
| 


— —e— — 


* 
— — — 


if, that he ſummon by good ſummoners four lawful knights FOG, 
ot his county, girt with ſwords, that they be here on the 
ayes of faint Hilary next coming, to make election of the 


| elſiſe aforeſaid. The ſame day is given as well to the faid | 
* illiam Kent as to the ſaid Richard Allen, here, c. At 
which day here come as well the ſaid William Kent as the ſaid | 
Richard Allen; and the ſheriff, to wit, fir Adam Alſtone | 
knight now returns, that he had cauſed to be ſummoned Charles Return. 
deephens, Randal Whcier, Toby Cox, and Thomas Munday. 

| G g3 . four 


c > y 


No. I. 


Election of the 
Jury. 


Fenire facias. 


Jury ſworn. 


Verdi c for the 
Plaintiff, g 


Judgment, 
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four lawful knights of his county, girt with ſwords, by John 


Doe and Richard Roe his bailiffs, to be here at the faid 
octaves of ſaint Hilary, to do as the ſaid writ thereof com. 
mands and requires; and that the ſaid ſummoners, and eich 
of them, are mainprized by Jobn Day and James Fleccher 


Wherevpon the ſaid Charles Stephens, Randal Wheler, J 
Cox, and Thomas Munday, four lawful knights of the county 
aforeſaid, girt with words, being called, in their proper per- 


| ſons come, and, being ſworn, upon their oath in the preſence 


of the parties aforeſaid choſe of themſelves and others twenty 
four, to wit, Charles Stephens, Randal Wheler, Toby Cox, 
Thomas Munday, Oliver Greenway, John Boys, Charls 
Price, knights, Daniel Prince, William Day, Roger Luca, 
Patrick Fleming, James Harris, John Richardſon, Alexarder 
Moor, Peter Payne, Robert Quin, Archibald Stuart, Bartho- 
lomew Norton, and Henry Davis, eſquires, John Porter, 
Chriſtopher Ball, Benjamin Robinſon, Lewis Long, William 
Kirby, gentlemen, good and lawful men of the county fort. 
ſa id, who neither are of kin to the ſaid William Kent ror t9 
the faid Richard Allen, to make recognition of the gt 
aſſiſe aforeſaid. THEREFORE it is commanded the fteif, 
that he cauſe them to come here from the day of <:% i 
fifteen days, to make the recognition aforeſaid. The fane 
day is there given to the parties aforeſaid. At which Gay her 
come as well the ſaid William Kent as the ſaid Richard Alen, 
by their attorneys aforeſaid, and the recognitors of the 20 
whereof mention is above made being called come, and cer" 
of them, to wit, Charles Stephens, Randal Wheler, Toby 
Cox, Thomas Munday, Charles Price, knights, Danie! Prince, 
Roger Lucas, William Day, — Harris, Peter Payne, fo 
bert Quin, Henry Davis, John Porter, Chriſtopher Bal 
Lewis Long, and William Kirby, being elected, tried, «nd 
ſworn, upon their oath ſay, that the ſaid William Kent hath 
more right to have the tenements aforeſaid with the appur's 
nances to him and his heirs, as he demandeth the fame, thi 
the ſaid Richard Allen to hold the fame as he now holdeth 
them, according as the ſaid William Kent by his writ aloe 
hath ſuppoſed. 'THEREFORE IT 18 CONSIDERED, '::: 
the faid William Kent do recover his ſeiſin againſt be 4 
Richard Allen of the tenements aforeſaid with the apyuiſte 
nances, to him and his heirs, quit of the ſaid Richaid A'e 
and his heirs, for ever: and the ſaid Richard Allen in u, 


C, 


xrr Dd OE vil 


No. II. 


Proceedings on an Aclion of Treſpaſs in E 7 ECTMEN T, b 
| : Original, in the King's Bench. 


% 


8 t. The Original Writ. 
GEORGE the ſecond by the grace of God of Great Bri- &. fecerit te ſe- 


tain, France, and Ireland king, defender of the faith, and fo curum, 
forth; to the ſheriff of Berkſhire, greeting. IF Richard 
Smith ſnall give you ſecurity of proſecuting his claim, then 

put by gage and fafe pledges William Stiles, late of Newbu- 

iy, gentleman, fo that he be before us on the morrow of All- 
Souls, whereſoever we ſhall then be in England, to ſhew 
wherefore with force and arms he entered into one meſſuage, 
with the appurtenances, in Sutton, which John Rogers, 
elquire, hath demiſed to the aforeſaid Richard, for a term 
which is not yet expired, and ejected him from his ſaid farm, 

and other enormities to him did, to the great damage of the 
ſaid Richard, and againſt our peace. And have you there 
the names of the pledges, and this writ. WITNESS our- 
ſelf at Weſtminſter, the twelfth day of October, in the twen- 

ty math year of our reign. 1 


Pledges of | ors Doe. The within named John D 8 
proſecution, & Richard Roe. William Stiles is at- 12 fen. Sberiff 's return. 
tached by pledge, en. 


| 9. 2. Copy of the Declaration againſt the caſaal Ejefor ; who 
gives Notice thereupon to the Tenant in Poſſeſſion. 


Michaelmas, the 29th of king George the ſecond. 


Berks, ) WILLIAM Stiles, late of Newbury in the ſaid Declaration. 
o al. county, gentleman, was attached to anſwer to 


Richard Smith, of a plea, wherefore with force and arms he 
f entered into one meſſuage, with the appurtenances, in Sutton 
in the county aforcfaid, which John Rogers eſquite Jemiſed to 
the ſaid Richard Smich for a term which is not yet expired, and 
eſected him from his ſaid farm, and other wrongs to him did, 
to the great damage of the ſaid Richard, and ag unſt the peace 


Gg 4 
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5 R 


Notice. 


viii Se? PEMD. T5, 

of the lord the king, &c. And whereupon the ſaid Riche; 
by Robert Martin his attorney complains, that wheres; the 
ſaid John Rogers on the firſt day of October in the twenty 
ninth year of the reign of the lord the king. that now i;, 4 
Sutton aforeſaid, had demiſed to the ſame Richard the tene. 
ment aforeſaid, with the appurtenances, to have and to hg'z 
the ſaid tenement, with the appurtenances, to the faid Rick; 
and his aſſigns, from the feaſt of ſaint Michael the archangel 
then laſt paſt, to the end and term of five years from thec; 
next following and fully to be complete and ended, by vine 
of which demiſe the ſaid Richard entered into the ſaid tene- 
ment, with the appurtenances, and was thereof poſſeſq, 
and, the ſaid Richard being fo poſſeſſed thereof, the fh 
William afterwards, that is to ſay, on the ſaid firſt Cay of 
October in the {aid twenty ninth year, with force and a1 
that is to ſay, with ſwords, ſtaves, and kniyes, entered ino 


the ſaid tenement, with the appurtenances, which the (i 


John Rogers demiſed to the ſaid Richard in form aforeſaid itt 
the term aforeſaid which is not yet expired, and ejeted th; 


+ faid Richard out of his ſaid farm, and other wrongs to him d, 


to the great damage of the ſaid Richard, and againſt ide 
peace of the faid lord the king; whereby the ſaid Richard 
faith, that he is injured and damaged to the value of tuen) 
pounds. And thereupon he brings ſuit, &c. 


Martin, for the plaintiff, 2 Pledges of Fw: Doe. 
Peters, for the defendant. z proſecution, & Richard Ree, 


Mt George Saunders, | 

I am informed that you are in poſſeſſion of, or claim tits 
to, the premiſes mentioned in this declaration of ejettmer!, 
or to ſon e part thereof; and J, being ſued in this action ata 
Caſual ejector, and having no claim or title to the ſame, do 
adviſe you to appear next Hilary term in his majeſty's court ot 
king's bench at Weſtminſter, by foine attorney of that cour!, 
and then and there, by a rule to be made of the tame cout, to 
cauſe yourſelf to be made defendant in my ftcad ; otherwiſe | 
thall ſuffer judgment to be entered againſt me, and you will ie 
turned out of poſſeſſion. | | 


Your loving fricnd, 
＋ January, 1786. as 


William Stiles, 


93.75 
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8 3. The Rule of Che: 


Hilary Term, in the FO, —_ Year of King Geonce the 
eCO1wa., 


to wit. J both parties, and their attorneys, that Gcorge 
Kunders, gentleman, may be made detendant, in the place 
of the now detendant William Stiles, and Tall immediately 


No, II. 


Stiles; lor one 
meilusge with 
the arpu tenan-: 
Ces in Sutton, on 


R-rks, ITIS ORDERFD by the court, by the aff-n+ of Smith v galnſt 


appear to the plaintiff's action, and ſhall receive a declaration che dewite ot 


21d hall inuncdiately plead thereto, not guilty: and upon the 
tral of the 1;ue, hall conſeſs leaſe, entry, and ouſter, and 
„t upon his ti le only. And i, upon trial of the iſſue, the 
ſid George do not confels leaſe, entry, and ouſter, and by 
reaſon thereof the plaintiff cannot projecute- his writ, then 


the taxation of cos upon fuch ronprof, ſhall ceaſe, and the 


„ George ſhall pay ſuch colts to the plaintiff, as by the court 
ef our 161d the king here Null be taxed and adjudged for ſuch 
bis default in nonpertot mance of this rule; and judgment 
be entered againſt the fard William Stiles, now the caſpal 
ector, by default. And it is tmther ordered, that, if upon 
he trial of the ſaid iſſue a vercict ſhall be given for the defen- 

, or if the plaintiff all not pretecute bis writ, upon any 
ther canſe, than for the not conteiting leaſe, entry, ard ouſter 
p: atoie{ald, then the leſſor of the pluintiff ſual! pay coſts, if the 
tilt himtelf doth not pay them, 


| By the Court. 
Martia, for the plaintiff; 
Neu man, for the defendant. 


8. 4 The Record. 


PLPEMS before the lord the king at Weſtwinſter, of the term 


of faint Hilary, in the twenty ninth vear of the reign of 


the lord Geonce the fecond by the grace of Gd of tent 
B.i.ain, Francc, and Iteland king, detender of the faith, Vc. 


Perks, } GEORGE Saunders, late of Sutton in the conny 
0 w!t Ke orefatd, genrleman, was attached to ankhcer 
hard dunth, of a plea, whereſore with torce nnd arms 
\ entered into one meſſuage, with the appurtenances, in 
pom, which John Roger efquire, hath Jdemiled to the ſaid 
nd for a term which is no: yet cxpire, and ejoQed hun 


his faid farm, and other wrongs to him did, to the great 


age of the laid Richard, and againſt the peace ot the 
lord 


a plea of treſpaſs and ejectment of the tenemenis in queflion, Join Rogers, 


2 APPEND 1% 


No. If, lord the king that now is. AND-WHEREUPON the fig 


— — Richaid, by Robert Martin his attorney complains, tha | 
U } 1 


Declarxiien, or Mhereas the ſaid John Rogers on the firſt day of Odobet 


* in the twenty ninth year of the reign of the lord the gin . 
that now 15, at Sutton alorelaid, had demiſed to the ſame | 

Richard the tenement aforcfaid, with the appurtenances, i, 4 

kave and to hold the ſaid tenement, with the apPurtenarce: 4 

to the ſaid Richard and his aſſigns, from the feaſt of fie 2 

Michael the archangel then laſt paſt, to the end and tern . 

of live years from thence next following and fully to ig 5 

complete and ended; by virtue of which demiſe the fle 5 

Richard entered into the ſaid tenement, with the appur- of 

tenances, and was thereof poſſeſſed: and, the faid Rich ” 

being ſo poſſeſſed thereof, the faid George afterwards, thr 5. 

is to fay, on the rü day of Octuber in the faid ten 0 

ninth year, with force and arms, that is to fiy, ul "4 

{v;0:0s, ſtaves, and knives, entered into the ſaid tenewey, * 

with the appurtenances, which the ſaid John Roger; ck. he 

miſed to the ſaid Richard in form aforcfaid for tis tern * 

afoteſaid which is not yet expired, and ejected the fit #4 

Richard out of his ſaid farm, and other wrongs to bin 2 

Cid, to the great damage of the ſaid Richard, and azaink 78 

the peace of the faid lord the king; whereby the til "8 

Richard faith that he is injured and endamaged to tie T7 

value of twenty pounds: and thereupon he. brings ſuit, (ard wit 

Doſence. good proof.] AND the aſoreſaid George Saundcte, iy Ke 

Charles Newman his attorney, comes and defends the force 21 

Plea, not gulny. and injury, when {and where it ſhall behove him ;] rd nf PAP 

that he is in no wile guilty of the treſpaſs aud ej ute win 

Iuc, aforeſaid, as the ſaid Richard above complains again't jim; * 

. and thereof he puts himſelf upon the country: and the (as 

Fenre awarded. Richard doth likewiſe the fame : THEREFORE kt a v7 tes 

come thetenpon before the lord the king, on the chte put 

of the purification of the bleſſed virgin Mary, wherelvever bt for t 

mall then be in England; who neither {are of kin to the 150 the 

Richard, nor to the ſaid George ;] to recognize {whether u: 08 

ſaid George be guiity of the treſpaſs and ejectiwent ate. ver 

faid :] becauſe as well [the ſaid George, as the ſaid Richard, 2 074 

between whom the difference is, have put themſelves on the ſaid, 

HOP Fate.” q ſaid jury] The ſame day is there given to the parties aforelas, judg 

P's de AFTERWARDS the proceſs therein, being continued Ut a9 
f. ult of jurors. . a , U 8 15 8 

tween them in reſpite, before the lord the king until the c a'ure 

Mi privs, of Eaſter in fifteen days, hereſoe ver the ſaid lord the big way 
ſhall then be in England; unleſs the juſtices of the lord Lis 5 

king aſſigned to take aſſiſes in the county aforeſaid, ſhall bat and t 

come before that time, to wit, on Monday the eighth Ci to be 

of March, at Reading in the ſaid county, by the form i the k 

the ſtatute [in that caſe provided,] by reaſon of the defau.! 0 and 

the jurors, [ſummoned to aPpear as aſoreſaid.] At which eth. 

before the lord the king, at Weſtminſter, come the part“ the! 


fore ſaid by their attorneys aſoreſaid; and che afore's 


Juliet 


AFP PENNE DEX. 
ict No. II. 
| - Nees of aſüſe, before whom [the jury aforeſaid came,] 
jo . their record before them had in theſe words, to wit: — — 
AFTERWARDS, at the day and place within contained, be- Peſica, 
{re Heneaze Legge, eſquire, one of the barons of the ex- | | 
auer of the loid the king, and fir John Eardley Wilmot, : ö 


ö Loi-ht, one of the juſtices of the ſaid lord the king, aligned > = 
: to hold pleas before the king himſelf, juſtices of the ſaid lord ö 
˖ de king, alligned to take afſites in the county of Berks by | 
| ic form of the ſtatute [in that cafe provided,] come as weil 
me within named Richard Smith, as the within written George 

C:unders, by their attorneys within contained; and the jurors 
of the jury whereof memion is within made being calied, | 
{ certain of them, to wit, Charles Holloway, John Hooke, | 


* 71 p 
t Paer Graham, Henry Cox, William Brown, and Francis 
Oakley, come, and are ſworn upon that jury: and becauſe 


1 the reſt of the jurors of the ſame jury did not appear, there- :/-; de circun- | 
„ fore others of the by- ſtanders being choſen by the ſheriff, at fanribus, | 
: the :cquelt of the faid Richard Smith, and by the command | 
1 of the juſtices aforeſaid, ate appointed anew, whoſe names "| 
d arc affixed to the panel within written, according to the form 
a 6 the ſtatute in ſuch caſe made and provided; which ſaid | 
| ots ſo appointed a- new, to wit, Roger Bacon, Thomas | 
l Wl, Charles Pye, Edward Hawkins, Samuel! Roberts, and | 
e Daniel Parker, being likewiſe called, come; and, together | 
x with the other jurors aforeſaid before impanelled and fworn, \ 

7 being elected, tried, and fworn, to ſpenk the truth of the verdig, for the 

ce mancr within contained, upon their oath fay, that the afore- plaintiff, | 
þ faid George Saunders is guilty of the treſpaſs and ejectment 3 = 


v.hin-written, in manner and form as the aforeſaid Richard 
dat within complains againſt him; and aſſeſs; the damages 
the ſaid Richard Smith, on occaſion of that treſpaſs and 
extent, beſides his coſts and charges which he hath been | 
putun'o about bis ſuit in that behalf, to twelve pence : and, | 
be fur thoſe coſts and charges, to forty ſhillings, WHEREUPON | 
Þ the ſaid Richard Smith, by his attorney aſorcſaid, prayeth | 
it ment againſt the ſaid George Saunders, in and upon the | 
ſe- veruict alorefaid by the jurors aforefaid given in the form | 
 victiid : and the faid George Saunders, by his attorney afore- , ien in arreſt 
ſid, faith that the court here ought not to pracecd to give bf indent | | 
100 zucſg ment upon the ſaid verdict, and prayeth that judgment | | 


- 


—_— _ 
— — — 


1 


be «940k him the faid George Saunders, in and upon the verdict 
Ge voretaid by the jurors aforeſaid given in the form aforcfaid, ' 
is way be ſtayed, by reafon that the faid verdict is inſufficient | 
be ad erroneous, and that the ſame verdict may be quaſked, | 
ant and that the i/Tue aforeſaid may be tried a-new by other jurors | 
Gr 10 be alreſh im panelled. And, becauſe the court of the lord Continuance. | 
ve te king here is not yet adviſed of giving their judgment of | 
1 > an upon the premiſes, therefore day thereof is given as well 


tothe uid Richard Smith as the ſaid George Saunders, before 
s 1! . . 2 5 
ae king, until the morrow of the Aſcenſion of our | 
* bene | ) 


K oe frag — r— — — 


' 
i 
= 
41 
| 
* 
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Opinion of che 
court. 


Judgment, for 
the plaintiff. 


Coſts. 


xii AD 1 X; 

lord, whereſoever the ſaid lord the king ſhall then be in * 
gland, to hear their judgment of and upon the premiſe, . 
that the court of the lord the king is not yet adviſed theregf 
At which day before the lord the king, at Weſtminſter, one 
the parties aforeſaid by their attorneys aforeſaid ; upon which 
the record and matters aforeſaid having been ſeen, and by the 
court of the lord the king now here fully underitood, ard al 
and ſingular the premiſes having been examined, and my 
deliberation being had thereupon, for that it ſeems to the cour 
of the lord the king now here that the verdi aforeſaid is i; 
no wile inſufficient or erroneous, and that the fame vs! 
not to be quaſhed, and that no new trial ought to be had ef 
the iſſue atorefaid, THEREFORE IT IS C 
that the ſaid Richard do recover againſt the ſaid George hi 
term yet to come, of and in the ſaid tenements, with the g;. 
purtenances, and the ſaid damages aſſeſſed by the ſaid juy h 
form aforeſaid, and alſo twenty ſeven pounds fix thillings and 
eight pence for his coſts and charges aforeſaid, by the coun of 
the lord the king here awarded to the ſaid Richard, with hy 


aſſent, by way of increaſe ;z which ſaid damages in the while 


Crpiaturpro fine. amount to twenty nine pounds, ſeven ſhillings, and eight perce. 


Writ of poſſeſ- 
ſion, 


and return, 


And let the ſaid George be taken, ſuntil he maketh fne ty 
the lord the king.] AND HEREUPON the ſaid Richad by 
his attorney aforeſaid prayeth a writ of the lord the kinz, to 
be directed to the ſheriff of the county aforeſaid, to c-uſc tin 
to have poſſeſſion of his term aforeſaid yet to come, of nd 11 
the tenements aforeſaid, with the appurtenances : and !t y 
granted unto him, returnable before the lord the kiay on tte 


morrow of the holy Trinity, whereſoever he ſhall then be n 


England. At which day before the lord the king, at Wel. 
miniſter, cometh the ſaid Richard by his attorney aforeſaid ; 
and the ſheriff, that is to fay, fir Thomas Reeve, knight, dcn 
ſendeth, that he by virtue of the writ aforeſaid to him direct:t 
on the ninth day of June laſt paſt, did cauſe the ſaid Richzd 
to have his poſſeſſion of his term aforeſaid yet to come, off 
in the tenements aforeſaid, with the appurtenances, 25 lit v4 
commanded, _ | 


ONSIDERED, 


APP END IX. xii 


No. III. 


..-oedings on an Aion of Der, in the Court of Common 
Pleas ; removed into the King's Bench by Hit of ExROR. 


4 
| 
| 
| 
| 


9. 1. Original. 
FOR GE the ſecond by the grace of God of Great Praevipe. 


8 Britain, France, and Irefand king, defender of the faith, | 
t Ipo foith ; to the ſheriff of Oxfordihire, greeting. COM- | 
i AND Charles Long, late of Burford, gentleman, that juſtly | 
q 14 without delay he render to William Burton two hundred 


unds, which he owes h'm and unjuſtly detains, as he faith. | 
ing untels he ſhall to do, and if the ſaid William ſhall wake | | 
du ſeeure of proſecuting his claim, then ſummon by good ES | 
\mmoners the aforcſaid Charles, that he be before our ju | 
ces at VWellmioſter, on the oQave of faint Hilary, to ſhew | 
teretore he tath not done it. And have you there then the 
-mmoners, and this wiit, WITNESS ourſelf at Wett- | 


* inter, the twenty fourth day of Deceniber, in the twenty | 
(0 btb year of our reign. | | | 
5 1 
90 


elges of CJ. Doe. Summoners of the with- R. Morris. Sheriff, return. 
fol eculion, NR. Roe. in named Charles Long. N H. Johnſon. a 
§. 2. Proceſs. | . 1 


GEORGE the ſecond by the grace of God of Great Bil- Attachment. | | 
in, France, and Ireland king, defender of the faith, and fo | 


th; to the theriff of Oxfordiliite, greeting. PUT by gage Pene. 5 
; late pledges Charles Long, late of Burtord, gentleman, | | 
| 


kat he he before our jultices at Weſtminſter on the octave of 
e purification of the bleſſed Mary, to anſwer to William 
ur'on of a plea, that he render to him two hundred pounds 
lach he owes him and unjuſtly detains, as he faith ; and to 
ew wheretore he was not before our juſtices at Weſtminſter 
n the cctave of faint Hilary, as he was ſummoned. And | 
ne there then the names of the pledges and this wrir. 
LENESS fir John Willes, knight, at Weſtminſter, the | 


'*nty thud day of January in the twenty eighth year of our 
an. 8 | 


The within named Charles Long is Edward Leigh. . 
attached by pledges, Robert Tanner, Sbc.iffs return. 


IL | 
| GEORCE 


„ ů „ M 
No. III. GEORGE the ſecond by the grace of God of Great Bri- 


— — tain, France, and Ireland king, defender of the Faith, ard {© Ch 
Dijiringas. . forth; to the ſheriff of Oxfordſhire, greeting. WE command 


you that you diſtrein Charles Long, late of Burford, gentle. wy 
man, by all his lands and chattels within your bailiwick, fe "7 
that neither he nor any one through him may lay hands dn oY 
the ſame, until you ſhall receive from us another comma 85 
thercupon; and that you anſwer to us of the iſſues of the | 
fame ; and that you have his body before our juſtices at Wel. of | 
minſter ſrom the Cay of Eaſter in fifteen days, to anſuet o. 
William Burton of a plea, that he render to him two hund. 
pounds which he owes him and unjuſtly detains, as he fi. : 
and to hear his judgment of his many defanits. WII NCS 
fir John Willes, knight, at Weſtminſter, the twelfth day of 
February, in the twenty eighth year of cur reign, 
Eheriſſ's return, The within-named Charles Long hath nothing in my bull « 
Nil. wick, whereby he may be diſtreined. l Was 
X * IK 
Capiaradreſpm- GEORGE the ſecond by the grace of God of Great h. « 
dendum. tain, France, and Ireland king, defender of the faith, 2000 « 43 
forth; to the ſheriff of Oxfordſhire, greeting. VE απ © |; 
mand you, that you take Charles Long, late of Burioid, g-. 
tleman, if he may be found in your bailiwick, and hin te « |}, 
keep, ſo that you may have his body before our julices AM © \1 
Wettminſter, from the day of Eafter in five weeks, tonſr 4 to 
to William Burton, gentleman, of a plea, that he tende « ju 
him two hundred pounds, which he owes. him and ur,u% « ww; 
detains, as he faith: and whereupon you have tete „th. 
our juſtices at Weſtminſter, that the ſaid Charles hath ct "1c 
in your bailiwick, whereby he may be diſlreined. Ads 
you there then this writ. WITNESS fir John Will-s, Erg 10 
at Weſtminſter, the ſixteenth day of April, in the πτ . 
eighth year of our reign. 
10 
Sheriff* return, The within named Charles Long is not found in my i © !r 
Nun eſt inventus, wick. 7 1 0 
m 
Teſtatum capias, GEORGE the ſecond by the grace of God of Ge,, 
tain, France, and Ireland king, defender of the faith, 2's 7:78 
forth; to the ſheriff of Berkthire, greeting. WE conm⸗ o 
you, that you take Charles Long, late of Burford, gente" © at 
if he may be found in your bailiwick, and him fafely bref, Abr 
that you may have his body before our juſtices at \W etuunus 8 2 | 
on the morrow of the holy Trinity, to anſwer to e | he 
Burton, gentleman, of a plea, that he render to . 
hundred pounds, which he owes him and uns kn) 
tains, as he faith: and wliereupon our ſheritf of © twe 
ſordihire hath made a return to our juſtices t 


2 8 . (ro 
minſter, at a certain day now pall, that the * 
tal 


AP F 67ND 1 3 xv 
Charles is not found in his bailiwick ; and thereupon it is teſti- 
ked in our ſaid court, that the aforeſaid Charles lurks, wanders, 
| aal 1uns about in your county. And have you thece then 
this wiit. WITNESS fir John Willes, knight, at Weſt. 
wiaſtet, the ſeventh day of May, in the twenty eighth year of 


our reign . 


By virtue of this writ to me directed, I have taken the body Sheriffs return, 
of the within-named Charles Long; which I have ready at C. Corpus. 


) the day and place within contained, according as by this writ 
0 is commanded me. 


) « Or, upon the Return of Non eſt inventus upon the 
i ff Capias, the Plaintff may fue out an Alias and 
« a Pluries; and hence proceed to Outlawry ; thus : 


- GEORGE the ſecond by the grace of God cf Grea Bri- © Alias cafte, 


« tgin, France, and Jieland king, defender of the faith, and 
„ ſo forth; to the ſheriff of Oxtoicthire, greeting. WE 
* command you, as formerly we commanded you, that you 
eke Charles Long, late of Burford, gentleman, if he may 
* * be found in your bailiwick, and him fafely keep, fo that 


vou may have his body before our juſtices at Weſtmin- 


ter, on the morrow of the holy Trinity, to anſwer to 
„William Burton, gentleman, of a plea, that he render 
to him two huncred pounds, which he owes him and un- 
juſtly detatn*, as he faith. And have ycu there then this 
wit. WITNESS fir John Wiles, knight, at Weſtminiter, 
tne ſeventh day of May, in the twenty eighth year of our 
" reign. : 


% bailiwick. 


Britain, France, and Ireland king, de ender of the {aith, and 
forth ; to the ſheriff of Oxtordſhire, greeting, WE com- 
more you, as we have more than once commanded you, 
that you take Charles Long, late of Burtord, gentleman, 
it he may be found in your bailiwick, and him ſafely keep, 
o that you may have his body before our juſtices 
at Weſtminſter, fiom the day of the holy Trinity in 
tare weeks, to anſwer to William Burton, gentleman, of 
; 1 pic, that he render to him two hundred pounds, which 
ones him and unjuſtly detains, as be ſaith. And have 
you there then this writ. WITNESS fir John Willes, 
knight at Weſtmiuller, the thittieth diy of May, in the 
"wenty eighth year of our reign, 


* — 


« 


bailiwick, 


« The within-named Charles Long is not found in my“ Cheri 
; : „ turn, 
(„n bent. 


© GEORGE the ſecond by the grace of God of Great *Pluries cafias 


7 The within-named Charles Long is not found in my « ghe if 


No. III. 


— 


's re- 
% turn, New c/# 


GEORGE © -» vent. 


Pe re- 
Nen eft 


— — ——W — 
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xvi KfFFEND St 
N. III. « GEORGE the ſecond by the grace of God of 6;.,, Bl © 
eee „ Britain, France and Ireland ki: ge defender of the fanh ard 45 
Exigi facias, « fg ſorth; to the ſheriff of Oxfordihite, greeting. WE 0 71 
mand you, that you cauſe Charles Long; late of Burford 5 
e gentleman, to be required from eotnty court to court; a> 
« court, until according to the Jaw and cuſtom of our treats 4h 
* of England he be outlawed, if he doth not appear, Arg 7 
„if he doth appeat, then take him and cauſe him 10 be fact 10 
« kept, fo that you may have his body before cut jullices a "by 
« Veltminſter, on the morrow of All Souls, to anſwer 1, 1 
2 William Burton, gemleman, of a plea, that he render 19 5 
„ him two hundred pounds, which he owes him and unjufiy 4 ; 
« deiains, as he faith. And whereupon you hare returned 0 . 
% our jullices at Weſtminſter, from the day of the holy Trinity 10 1 
« in three weeks, that he 15 not found in your bailiwick A & 
% have you there then this writ. WITNESS fir John Wille, - : 
« kight, at Weſtminſter, the eighteenth day of June, in ths 
«« 
I 


Sheriff's ycturn. 


des utlagatus. 


« Writ of pro- 
«© clamation. 


« Prima Cx ac- © 

* fas £ 40 

«cc 

« Secundo £Xac- 4 

«6 {us 5 * 

40 

40 

«« 

« Tertio exac- © 

„ fus 2 «c 

s 5 cc 
6 ' - 

5 3 ca 

A 

OY exac- x 

«4 

40 


ard fo forth; to the ſheriff of Oxfordſhire; greens 


twenty eighth year of our reign. 


« By vittne of this writ to me ditected, at my county cont 
held at Oxford in the county of Oxford, on Thur the 


twenty firſt day of June, in the twenty ninth year of the : 
reign of the lord the king within written, the within rams; 
Charles Long was required the firſt time, and did not aps 

pear: and at my county court held at Oxford atorefai, oa 10 
Ii hurſday the twenty fourth day of July in the year aforc'a, « f 
the ſaid Charles Long was required the ſecond time, and 44 « x 
not appear : and at my county court held at Oxford aut « | 
faid, on Thurſday the twenty firſt day of Auguſt in tie "” 
vear 2torciaid, the faid Charles Long was required tit TP 
third time, and did not appear: and at my county cou! « 5 
held at Oxfotd aforeſaid on Thurſday the eigliteenth di « 1 
Seprember in the year aforefaid, the ſaid Charles Long un u f 
requized the fourth time, and did not appear : and at 8 . 


county court held at Oxſord afore ſaid, on Thurſday tis 


5 TY } oe 
ſixteenth day of October in the year aforclai, the Hd « 


Charles Long was required the fifth time, and did not f. 
pear : therefore the ſaid Charles Long, by the judgments 
the coronets of the faid lord the king, of the count) aſcle. 
faid, according to the law and cuſtom of the kingcom « 
England is outlawed. ; 


« GEORGE the ſecond by the grace of God of Gr: 


Britain, France, and Ireland king, defender of the teh 


WHEREAS by our writ we have lately commandes )'3 
that you ſhould cauſe Charles Long late of Burford, 90 | 
tleman, to be required from county court to coun'y —_ ' h 
un il according to the law and cuſtom of our realm of Ly 4 jt 
land he ſhould be outlawed, if he did not appear : aod i \ 


IT END IE = we; 
« did appear, then that you ſhonid take him and cauſe him to No. III. 
« be fately kept, ſo that you might have his body before our WY = 
« ;nitices at Weſtminſter, on the morrow of All->ouls, to 
« anſyer to William Burton, gentleman, of a plea, that 
„ he render io him two hundred pounds, which he owes 
„him and unjuſtly derains, as he ſaith: WHEREFORE 
« we command you,. by virtue of the ſtatute in the thirty 
« firſt year of the lady Elizabeth late queen of England made 
„and provided, that you caule the ſaid Charles Long to be 
« proclaimed upon three ſeveral days according to the form 
« of that ftature ; (whereof one proclamation thall be made 
« at or near the moit uſual door of the church of the parith 
« wherein he inhabits) that he render himſelf wa” . lo 
« that you may have his body be ore our juſtices at Weſtinin- 
« fter at the day atorefaid, to an{wer the ſaid William Burton 
of the plea aforeſaid. And have you there then this writ. 
„ W{TNESS fir John Willes, knight, at Weſtminſter, the 
« eizhteenth day of June, in the twenty eighth year of our 
* ſeigu. . 


— 
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« By virtue of this writ to me directed, at my county “Sheriff 's return. 
* court held at Oxford in the county of Oxford, on "Thurſday *Proclamarifeci, 
the twenty fixth day of June in the twenty ninth year of 
« the reign of the lord the king within written, ! cauſed to be 
« proclaimed the firſt time; and at the genetal quarter ſeſſions 
« of the peace, held at Oxford aforeſaid on Tueſday the 
* fifteenth day of July in the year aforeſaid, I cauſed to be 
« proclainiec; the ſecond time; and at the moſt utual door of 
the church of Burford within-written on Sunday the third 
* day of Auguſt in the year aforeſaid, immediately after di- 
vine ſervice, one month at the leaſt before the within- 
named Charles Long was required the fifth time, I cauſcd. 
to be proclaimed the third time that the ſaid Charles Long 
* ſhould render himſelf unto me, as within it is commanded 
me. b | 


* GEORGE the ſecond by the grace of God of Great. Ct utlage- 
„ Britain, France, and Ireland king, defender of the faith, **" 
* and ſo forth; to the ſheriff of Berkſhire, greeting. WE 
* command you, that you omit not by reaſon of any liberty 
ot your county, but that you take Charles Long, late of 
* Buford in the county of Oxford, gentleman, (being out- 

* awed in the ſaid county of Oxford, on Thuſday, the fix- 
* ternth day of October laſt paſt, at the ſuit of William 
4 Burton gentleman, of a plea of debt, as the ſheriff of 
; Oxtorifhire aforeſaid returned to our juſtices at Weſtmin- 
' fier on the morrow of All-Souls then next enſuing) if the 
7 ſaid Charles Long may be found in your bailiwick ; and 
bim ſafchy keep, ſo that you may have his body before our 
Juſlices at Weſtmiafter from the day of ſaint Martin ia fif- 


Vor, III. H h * reen 


„Ac etiam, 


Ar dr 


No. III. 60 
3 — ML 


teen days, to do and receive what our court ſhall 6,71, 
concerning him in this behalf, WITNESS fir Joke Vr 


e knight, at Weſtminſter, the fixth day of November, in tte 


twenty ninth year of our reign. 


4. By virtue of this writ to me directed, I have taken the 


6c 


60 


«Bill of Middle- 
Glex for treſpaſs, 


cc 
10 
4 
cc 


4c a 2 
ac etiam in 6 


„debt. 


«KSheriff? «6s. 8 i 
| 40 _—_— - body of the within-named Charles Long; which J hays 


ready at the day and place within-contained, according +, 
by this writ it is commanded me. > 


F. 3. * Bill of Middleſex, and Latitat thereupon, int), 
« of King's Bench. 0M 


cc 8 „% THE SHERIFF is commanded that le 

to wit. 5“ take Charles Long, late of Burford inthe 
county of Oxford, if he may be foul in his bailiwick, and 
him ſafely keep, ſo that he may have his body before the 
lord the king at Weſtminſter, on Wedneſday next ater ff 
teen days of Eaſter, to anſwer William Burton, genen, 
of a plea of treſpaſs; [AND ALSO to a bill*of the {i 
William againſt the aforeſaid Charles, for two huncrd 


« pounds of debt, according to the cuſtom of the cour: of 


cc 
40 


« gheriff'sreturnʒ 
„Non eft inven- «« 


40 rus, 


60 Latitat. 


cc 


«c 


the ſaid lord the king, before the king himſelf to be exlibi: 
ed ;] and that he have there then this precept. 


The within-named Charles Long is not found in oy 
bailiwick. | | 


« GEORGE the ſecond by the grace of God of Gru 
Britain, France, and Ireland king, defender of the fait 
and ſo forth; to the ſheriff of Berkſhire, greeting 
WHEREAS we lately commanded our ſheriff of Middle 
that he ſhould take Charles Long, late of Burford in the 
county of Oxford, if he might be found in his bailivick, 
and him ſaſely keep, ſo that he might be before us 1M 
minſter, at a certain day now paſt, to anſwer unto Mila 


Burton, gentleman, of a plea of treſpaſs; AND AL 


to a bill of the ſaid William, againſt the aforeſaid Chat 
for two hundred pounds of debt, according to the culon 
of our court, before us to be exhibited ;] and our ſail ft 
riff of Middleſex at that day returned to us that the afott 
ſaid Charles was not found in his bailiwick : thereupon 
the behalf of the aforeſaid William in our court beſote 
it is ſufficiently atteſted, that the aforeſaid Charles lurks m 
runs about in your county: THEREFORE we commu 


* Note, that &. 3. and F. 4, are the uſual method of proceſs, 10 c 


pel an appearance, in the court of king's bench and exchequer; n 
the practice of thoſe courts does principally differ from that of the c 


of 
ia 


common pleas ; the ſubſequent ſtages of procet ding being cear!! 4 
them all, | | 


66 you, 


LF PEMD A Wwe 
cou, that you take him, if he may be found in your. baili- No. III. 
« wick, and him ſafely keep, ſo that you may have his body CG 
« before us at Weſtminſter on Tueſday next after five weeks of 
„ Fyter, to anſwer to the aforelaid William of the plea ſand 
« bill] aforeſaid : and have you there then this writ. WIT- 
« NESS fir Dudley Ryder, knight, at Weſtminſter, the eigh- 
« teeath day of April, in the twenty eighth year of our reign... 


« By virtue of this writ to me directed, I have taken the By: erphiooge, 
« body of the within-named Charles Long; which ] have epi cer pus. 
eddy at the day and place within- contained, according as 
« by this writ it is coumanded me. 


$ 4. Writ of Quo minus in the Exchequer. 


« GEORGE the ſecond by the grace of God of Great 
« Britain, France, and Ireland king, defender of the faith, and 
« {forth ; to the ſheriff of Berkſhite, 2 WE com- 
„ nand you, that you omit not by reaſon of any liberty of 
% your county, but that you enter the ſame, and take Charles 
„Long, late of Burford in the county of Oxford, gentleman, 
« whereſoever he thall be found in your bailiwick, and him 
„ laſcly keep, ſo that you may have his body, before the barons 
of bur exchequer at Weſtminſter,” on the morrow of the 
* holy Trinity, to anſwer William Burton our debtor of a 
* plea, that he render to him two hundred pounds which he 
« owes him and unjuſtly detains, whereby he is the leſs able 
„to latisſy us the debts which he owes us at our ſaid 
« exchequer, as he faith he can reaſonably ſhew that the ſame 
* he ought to render: and have you there this writ. WIT- 
* NESS fir Thomas Parker, knight, at Weſtminſter, the ſixth 
* Gay of May, in the twenty eighth year of our reign. 


*« By virtue of this writ to me directed, J have taken the «Shuif#fsretyrs; 
* body of the within-named Charles Long; which I have ready © Ci cerpur. 
* before the barons within-written, according as within it is 
„ commauded me.” 


5. Sſecial Bail; on the Arreſt of the Defendant, pur- 
Juant to the Teſlatum Capias, in page xiv. 


KNOW ALL MEN by theſe preſents, that we Charles Bail bond, to the 
Long of Burford in the county of Oxtord, gentleman, Peter ſkerift, 
Hamond of Bix in the ſaid county, yeoman, and Edward 
Tuomlinſon of Woodftock in the ſaid county, innholder, are held 
ind firmly bound to Chriſtopher Jones, eſquire, ſheriff of the 
county of Berks, in four hundred pounds of lawful money ot 
Great Britain, to be paid to the faid--ſheriff, or his certain 
atorney, executors, adminiſtrators, or aſſigns; for which 
PYYutzut well and truly to be made, we hind ourſelves and each 
d Hh 2 ; (34 


1 APF END I. 
of us by himſelf for the whole and in groſs, our and eye 
of our heirs, executors, and adminiſtrators, firmly by het 
we ſealed with our ſeals. Dated the fifteenth day of Mey 
n the twenty eighth year of the reign of our ſovetei n lord 
George the ſecond by the grace of God king of Great Brin 
France, and Ireland, defender of the faith and fo forth, and 1 
the year of our Lord one thouſand, ſeven hundred, and fit 
five. 


THE.CONDITION of this obligation is ſuch, that if e 
abdye-bound en Charles Long do appear before the Juſtices of 


our ſovereign lord the king at Weſtminſter on the mortow cf 


the holy Trinity, to anſwer William Burton, gentleman, or: 

lea of debt of two hundred pounds, then this obligation 
ſhall be void and of none effect, or elſe ſhall be and renz4 
in full {orce and virtue. 


&aled, and delivered, being Charles Long. (L. 5.) 
firſt duly ftainped, in the Peter Hamond. (L 8) 
preſence of 2 Edward Thoinlinſon. (L. 5, 

Henry Shaw. 5 
Timothy Griffith, + 


Recognizance of YOU Charles Long do acknowlege to owe unto the pair. 


bail, be ſore the 


commiſſioner. 


Bail- piece. 


for the defendant. 


tiff four hundred pounds, and you John Roſe and Perc He 
mond do ſeverally acknowlege to owe unto the ſame perſon tle 
ſum of two hundred pounds apiece, to be levied upon your 
ſeveral goods and chattels, lands and tenements, UPON 
CONDITION that, if the defendant be condemned in ths 
action, he ſhall pay the condemnation, or render hin: 
priſoner in the Fleet for the ſame ; and, if he fail ſo to, 
you John Roſe and Peter Hamond do undertake to do it for la. 


Trinity Term, 28 Geo. II. 1 
Berks, JON a Teftatum capias againſt Charles Lorg, ie 
to wit, dof Burford in the county of Oxford, genen, 
returnable on the morrow of the holy Trinity, at the ſui " 
William Burton, of a plea of debt of two hundred pounc:; | 
THE BAIL are, John Roſe, of Witney in the coun 6 
Oxford, eſquite. * Peter Hamond, of B 
ſaid county, yeoman. 
Richard Price, attorney 


The pargy himſelf in G yoo. 
| Each of the bail in ( 200. 
Taken and acknowleged the twenty eighth 
day of May, in the year of our Lord one 
thouſand, ſeven hundred, and fifty five, de 


bene eſſe, before me, 


Robert Grove. 
one of the commiſſionets. 


66 1.4 
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| ; No, III. 
5 6. The Record, as removed by Writ of E RROR. —— 


IEE LORD the king bath given in charge to his truſty and Writ of error, 
beloved fir John Willes, knight, bis writ cloted in theſe words: 
GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth; 

to our truſty ard beloved fir John Willes, knight, greeting. 
BECAUSE in the record, and proceſs, and alio in the giving 
of judgmeat, of the plaint which was in our court before you, 
and your fellows, our juſtices of the bench, by our writ, be- 
een William Burton, gentleman, and Charles Long, late of 
Buford in the county of Oxtord, gentleman, of a certain debt 
ot two hundred pounds, which the ſaid William demands of 
the ſaid Charles, manifeſt error hath intervened, to the great 
damage of him the ſaid William, as we from his complaint 
ae informed: we, being willing that the error, if any there be, 
ſhould be cortected in due manner, and that full and tpcedy 
juſtice ſhould be done to the parties aforeſaid in this behalf, 
do command you, that, if judgment thereof be given, then 
under your ſeal you do diſtinctly and openly fen- the record and 
proceſs of the plaint aforeſaid, with all things concerning them, 
and this writ ; ſo that we may have them from the day of 
Eaſter in ſifteen days, where ſoeyet we ſhall then be in England: 
that, the record and proceſs aforeſaid being infpe&ed, we may 
cauſe to be done thereupon, for — that error, what of 
right and according to the law and cuſtom of our realm of 
England ought to be done. WITNESS ourſelf at Weſtmin- 
er, the twelfth day of February, in the twenty ninth year of | 
cut Te!gn, 1 


| THE RECORD and proceſs, whereof in the ſaid wilt men- Chief juſtice's 
tion aboye is made, follow in theſe words, to wit: return. 


PLEAS at Weſtminſter before fir John Willes, knight, and The record. 
his brethren, juſtices of the lord the king at Weliminſter, 
of the term of the holy Trinity in the twenty eighth year 
of the reign of the lord Gro the ſecond by the grace 
of God of Great Britain, France, and Ireland king, defen- 
Cer of the faith, Cc. | 


Oxon, vp nrary Long, late of Burford in the county Writ. 
10 wit. F aforeſaid, gentleman, was ſummoned to anſwer 

Willliam Burton, of Yarnton in the ſaid county, gentleman, 

9! a plea that he render unto him two hundred pounds, which 

de owes him and unjuſtly detains, [as he faith.} AND | 
VHEREUPON the (aid illiam, by Thomas Gough his at- Beclaration, or 
torney, complains, that whereas on the firſt day of December, count, on a bond. 
in the yesr of our lord one thouſand; ſeven hundred, and fiſty 

out, at Banbury in this county, the ſaid Charles by his writ- 


wg 


No. III. 


yx 47 dr. 
ing obligatory did acknowlege himſelf to be bound to the fad 
William in the faid ſum or two hundred pounds of lauful 


money of Great Britain, to be paid to the ſaid William, wher- 


ever after the ſaid Charles thouid be thereto requiied ; never- 
theieſs the ſaid Charles (although often required) hath nx 
paid to the ſaid William the (aid tym of two hundred pourg; 
nor any part thereo:, but hitherto altogether hath refuſed, and 


doth till refuſe, to render the ſame ; wherefore he faith that le 


Prefert in euric. 


Defence. 


Oyer prayed of 
the bond, and 
c:mdition, vis. 
to pertorm an 
 awaid, 


is injured, and hath damage, to the value of ten pounds: 
and thereupon he brings ſuit, ſand good proof.] AND he brings 
here into court the writing obligatory aforeſaid in form afore- 
ſaid ; the date whereof is the day and year before-mentiored, 
AND the aforeſaid Charles, by Richard Price his attorney, 
comes ang detends the force and injury when [and where it 
ſhall behove him, ] and crayes oyer of the faid writing obligz- 
tory, and it is read unto him ſin the forin aforeſaid :] he like- 
wiſe craves oyer of the condition of the ſaid writing, andit i; 
read unto him in theſe words; The condition of this obig. 
« tion is ſuch, that if the aboye bounden Charles Long, bi; 
„ heirs, executors, and adminiſtrators, and every of them, 


„ fſhall and do from time to time, and at all times hereafter, 
well and truly ſtand to, obey, obſerve, fulfil, and keep, 


„the award, arbittament, order, rule, judgment, final end, 
« and determination of David Stiles, of Woodſtock in the fail 
county, clerk, and Henry Bacon, of Woodftock aſoreſaid, 
« gentleman, (abiccators indifferently nominated and choſen 
„by and between the faid Charles Long and the aboye-named 
William Burton, to arbitrate, award, order, rule, judge, aad 
« determine, of all and all manner of actions, cauſe or cauks 
of action, ſuits, plaints, debts, duties, reckonings, accounts, 
* controverſies, treſpaſſes, and demands whatſoever hid, 
moved, or depending, or which might have been had, 
moved, or depending by and between the ſaid parties, for 
any matter, cauſe, or thing, from the beginning of the worls 
until the day of the date hereof) which the laid arbitrators 


La 
— 


* — 
Lad — 


„ 
Lo 


«* ſhall make and publiſh, of or in the premiſes, in wiilir; 


Continualbce. 


Plea 4 
No lach ward. 


* 
* 


under their hands and ſeals, or otherwiſe by word of mouth, 
in the preſence of two credible witneſſes, on or beſore the 
tirſt day of January next enſuing the date hereof; then ili 
obligation to be void and of none effect, or elſe to be 216 
remain in full force and virtue.” WHICH being read 10 
heard, the ſaid Charles prays leave to imparl therein here u 
the octave of the holy Trinity; and it is granted unto bir! 
The ſame day is given to the ſaid William Burton here, S“ 
At which day, to wit, on the oCtave of the holy Tray, 
here come as well the ſaid William Burton as the (aid Cha!ls 
Long, by their attorneys aforeſaid : and hereupon the 1 
William prays that the ſaid Charles may anſwer to . 
writ and count aforeſaid. AND the aforeſaid Chalk 
defends the force and injury, when, Cc, and ſaith, go 


— 


- - . 
* La — 
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the ſaid William ought not to have or maintain his ſaid action No. III. 
againſt him; becaule he faith, that the faid David Stiles and > md 
Henry Bacon, the arbitrators before named in the ſaid condi- 
tion, did not make any ſuch award, arbitrament, order, rule, 
ſeagment, final end, or determination, of or in the premiſes 
above ſpecified ih the ſaid condition, on or before the firſt day 
of Januay, in the condition afore ſaid above mentioned, ac- 
cording to the ſorm and effect of the ſaid condition: and this 
he is ready to verify. Wherefore he prays judgment, whether 
the ſaid William ought to have or maintain his ſaid action 
thereof againſt him ; ſand that he may go thereof without a | 
day] AND the aforeſaid William faith, that, for any thing Replication; 
above alleged by the faid Charles in pleading, he ought not to letting torth an 
be precluded from having his ſaid action thereof againſt him; award. 
becauſe he faith, that after the making of the ſaid writing 
chligatory, and before the ſaid firſt day of January, to wit, 
on the twenty ſixth day of December, in the year aforeſaid, 
at Banbury aforeſaid, in the preſence of two credible witneſſes, 
namely, John Dew of Charlbury, in the county aforeſaid, and 
Richard Morris of Wytham, in the county of Berks, the faid 
arbitrators undertook the charge of the award, arbitrament, 
order, rule, judgment, final end, and determination aforeſaid, 
of and in the premiſes ſpecified in the condition aforeſaid ; 
and then and there made and publiſhed their award by word 
of mouth in manner and form following, that is to ſay z The 
fad arbitrators did award, order, and adjudge, that he the 
ſad Charles Long ſhould forthwith pay to the ſaid William 
Burton the ſum of ſeventy five pounds, and that thereupon all 
dittetences between them at the time of the making the ſaid 
vriting obligatory ihouid finally ceaſe and determine. And the 
fad William further faith, that although he afterwards, to 
wit, on the ſixth day of January, in the year of our Lord one 
thouſand, ſeyen hundred, and fifty hve, at Banbury aforeſaid, 
requeſted the ſaid Charles to pay io him the ſaid William the 
faid ſeventy five pounds, yet (by proteſtation that the ſaid Pfand. 
Charles hath not 00d to, obeyed, obſerved, fulfilled, or kept 
any part of the ſaid award, which by him the ſaid Charles 
ought to have been ſtood to, obeyed, obſerved, ſulfilled, and 
kept) for further plea therein he ſaith, that the ſaid Charles 
the ſaid ſeventy five pounds to the ſaid William hath not hither- 
to paid: and this he is ready to verify. Wherefore he prays 
judgment, and his debt aforcſaid, together with his damages 
occaſioued by the detention of the ſaid debt, to be adjudged 
unto him, c. AND the aforeſaid Charles ſaith, that the Demurrer. . 
plea aforeſaid, by him the faid William in manner and form 
*orefaid above in his replication pleaded, and the matter in 
the ſame contained, are in no wiſe ſufficient in law for the ſaid 
William to have or maintain his action aforeſaid thereupon 
aganſt him the ſaid Charles; to which the ſaid Charles hath 
nv necellity, neither is he obliged by the law of the land, in 


any 
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No III. any manner to anſwer: and this he is ready to veriſy. Where 


— fore. for want of a ſufficient replication in this behalf, te 
ſaid Charles, as aforeſaid, prays judgment, and that the af | 
5 laid William may be precluded from having his action on 1 
Cauſes of de- faid thereupon againſt him; St. And the ſaid Ch 5 ſ 
murrer. 47 a aries, ac- 
cording to the form of the ſtatute in that caſe made and p- 1 
vided, ſhe vs to the court here the cauſes of demurte: x an ( 
ing; to wit, that it doth. not appear, by the replication 58 p 
laid, that the faid arbitrators made the ſame award as 1 
preſence of two credible vitneſſes an or before the ſaid fl 
OE. day of January, as they ought to have done, according to the o 
form and effect of the condition aforeſaid ; and that the re . Y 
„ aforeſaid 18 uncertain, inſufficient, and wants do 4 
Jcinder in de- AND the aforeſaid William faith, that the plea afoteſaid by y 
mutrer. him the ſid William in manner and form aforeſaid above in p 
his replication pleaded, and tne matter in the ſame coutalagh Ju 
are good and ſuthcient in law for the ſaid William to have al b 
maintain the faid action of him the ſaid William thereupon ta 
2gainft the laid Charles; which ſaid plea, and the matter there- 1 
in con:ained, the ſaid William is ready to verity and prove a! 0 
the court ſhall award: and becauſe the aſoreſaid Charles hath I 
not anſwered to that plea, nor hath he hitherto in any mantx: be 
denied the fame, the ſaid William as before prays judgmem, al 
and his debt aforeſaid, together with his damages occatoned * 
3 by the detention of that debt, to be adjudged unta him, Ce. ba 
| Continuances, AND BECAUSE the juſtices here will adviſe theniſelves of 10 
and upon the premiſes before they give judgment thereupcr, ” 
a day i thereupon given to the patties aforeſaid here, unt! ” 
the morrow of All-Souls, to hear their judgment thereupon, " 
for that the ſaid juſtices here are not yet adviſed thereof. At Co 
which day here come as well the ſaid Charles as the ſaid Wi bi 
- liam, by their faid attorneys ; and becauſe the faid jullices 
here will farther adviſe themſelves of and upon the premiſe Kit 
before they give judgment thereupon, a day is farther given 19 b; 
the parties aforeſaid here until the octave of ſaint Hilary, b 1 
hear their judgment thereupon, for that the ſaid juſtices eie 5 
are not vet adviſed thereof. At which day here come 2: well kr 
the faid William Burton as the ſaid Charles Long, by the V. 
Opinion of the ſaid attorneys. WHEREFORE, the record and matters afort- we 
court: ſaid having been ſeen, and by the juſtices here fully underſto9, 5 
and all and ſingular the premiſes being examined, and maul og 
deliberation being had thereupon ; for that it ſeems to the {aid ay 
Replication in- juſtices here, that the ſaid pica uf the ſaid William Burton be- ot 1 
ſufficient. fore in his replication pleaded, and the matter therein contz“ ws 
ed, are not ſufficient in law, to have and maintain the acbb 120 
DUR of the aforeſaid William againtt the aforeſat| Chailes; 5 : 
ot 1 FHEREFORE IT is CONSIDERED, that the af 0 
Querens nibil William take nothing by his writ aforeſaid, but that he 83d 15 
capiat per breve. his pledges of proſcenting to wit, John Doe and Rich 4 
Amercement. Roe, be in nercy {or his tailc complaint 5 and that the atore wh 
12 att 
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d Charles go thereof without a day, c. AND IT IS No. III. 

FARTHER CONSIDERED, that the aforeſaid Charles do — So 

j*cover againſt the aforeſaid William eleven pounds and ſeven Cone, 

ſzillings, for his coſts and charges by him about his defence in 

ibis behalf ſuſtained, adjudged by the court here to the faid 

Charles with his conſent, according to the form of the ſtatute 

ja that cale made and provided: and that the aforeſaid Charles 

may have execution thereof, Cc. „ 
AFTERWARDS, to wit, on Wedneſday next after fifteen General error 

deys of Eaſter in this ſame term, before the lord the king, at aſſigued. 

Weſtminſter, comes the aforeſaid William Burton, by Peter 

Manwating his attorney, and faith, that in the record and pro- 

ceſs aforeſaid, and alſo in the giving of the judgment in the 

plaint aforeſaid, it is manifeſtly erred in this; to wit, that the | 

judgment aforeſaid was given in form aforeſaid for the ſaid 5 

Charles Long againſt the aforeſaid William Burton, where by 

th? law of the land judgment ſhould have been given for the 

{aid William Burton againſt the ſaid Charles Long: and this he 

isrea:'y to verify. AND the ſaid William prays the writ of Writ of Sire 

the lid lord the king, to warn the ſaid Charles Long to be f4c145, to hear 

bebte the ſaid lord the king, to hear the record and proceſs“ “. 

aloteſaid: and it is granted unto him: by which the ſheriff 

a.orefaid is commanded that by good [and lawful men of his 

bailtwick] he cauſe the aforeſaid Charles Long to know, that 

ke be before the lord the king from the day of Eaſter in five 

weeks, whereſvever [he ſhall then be in England, ] to hear the 

record and proceſs aloreſaid, if ſit ſhall have happened that 

in the lame any error ſhall have intervened; ] and farther ſto 

0 and receive what the court of the lord the king ſhall con- 

let in this behalf.] The ſame day is given to ihe aforeſaid _ 

Wällam Burton. AT WHICH DAY before the lord the SheriÞ return; 

bing, at Weſlninſter, comes the aforeſaid William Burton, Se feci, 

by bis attorney aforeſaid : and the therilf returns, that by vir- 

te of the wiit aforeſaid to him ditected he had cauſed the 

lad Charles Long to know, that he be before the lord the 

king at the time aforeſaid in the ſaid w:it contained, by John 

Dau and Richard Fen, good, Ce; as by the ſame writ was 

command dim: which faid Charles Long, according to the 

warning given him in this behalf, here cometh by Thomas | 

ebb his a torney. WHERLUPON the faid William faith, Error affigned 

tat inthe record and proceſs aforeſaid, and a'fo in the giving arch. 

0: te judgment aforetaid, it is manifeſtly erred, alleging !t:0 

cor atoretaid by him in the form aforeſaid alleged, and piays, 

tut the judgment aforeſaid for the error aforeſaid, and others, 

a the record aud p:cceſs. aforeſaid being, may be reverſed, 

anulled, and entirely for nothing eſteemed, and that the. ſaid 

Charle. may rejoin to the errors aforeſaid, and that the court 

ol the 124 lord the king here inay proceed to the exnjZaation 

M ys of the record and proceſs aforeſaid, as of the matter Nein . 

KG above for ettor armed AND the ſaid Charles faith, j, 5% oft eras 
vor. III. Li that tan. 


Execution. 


No, III. that neither in the record and proceſs aforeſaid, nar in the gir- 


xxvi een 


LY" ing of the judgment aforeſaid, in any thing is there ened: 


| 
and he prays in like manner that the court of the ſaid lord the t 
king here may proceed to the examination as well of the te- j 
cord and proceſs aforeſaid, as of the matters aforeſaid above 


Cortinuence. for error afſigned. AND BECAUSE the court of the lord the t 


king here is not yet adviſed what judgment to give of and t 
upon the premiſes, a day is thereof giyen to the parties afore- \ 
ſaid until the morrow of the holy lit, before the loid 


the king, whereſoever he ſhall then be in England, to hear 7 
their judgment of and upon the premiſes, for that the corn (0 
of the lord the king here is not yet adviſed thereof. At t 
which day before the lord the king, at Weſtminſter, come the 0 


opinion of the parties aforeſaid by their attorneys aforeſaid: WHEREUPON, n 


court. 


Defendant arer- court of the lord the king here adjudged. And the faid Chati: fo! 


ced. 


as well the record and proceſs aforeſaid, and the judgment i 
thereupon given, as the matters aforeſaid by the ſaid Williau h 
above for error aſſigned, being ſeen, and by the court cf b 
the lord the king here 1 underſtood, and mature ce- ſu 


liberation being thereupon had, for that it appears to the court d 

of the lord the king here, that in the record and proceſs afore- al 

ſaid, and alſo in the giving of the judgment aforeſaid, it i i 

Judgment of themanifeſtly erred, THEREFORE IT Is ONSIDERED, tha m 

2 pleas re- the judgment aforeſaid, for the error aforeſaid, and other: T 

Se in the record and proceſs aforeſaid, be reverſed, annulled, 200 to 

; entirely for nothing eſteemed ;z and that the aforeſaid Wilizn h: 

Ju 5 N recover againſt the aforefaid Charles his debt aforefaid, and kt 

Printm. lf fifty pounds for his damages which he hath ſuſtained, z: ty 
well on occaſion of the detention of the ſaid debt, as for bi 

Coſts. coſts and charges unto which he hath been put about his ſu! m 

in this behalf, to the ſaid William with his conſent by the L 


in mercy, 


F. 3. Proceſs of Executiqn. 


Wiitof capiarad GEORGE the ſecond by the grace of God of Great B.. 


fatisfacie 


ndum, tain, France, and Ireland king, defender of the faith, and 19 
forth; to the ſheriff of Oxfordſhire, greeting. WE command 
ou, that yon take Charles Long, late of Burford, gentlem!'s 

if he may be found in your hailiwick, and him ſafely keep, 0 
that you may have his body before us in three weeks from! 
day of the holy Trinity, whereſoever we ſhall then be“ 
England, to ſatisfy William Burton for two hundred pow” 
debt, which the ſaid William Burton hath lately recoie® 
againſt him in our court before us, and alſo fifty pou” 
which were adjudged in our ſaid court before us to 15e 0 
William Burton, Br his damages which he hath ſuſtaines, # 

- well by occaſion of the detention of the ſaid debt, as f 
colts and charges to which he hath been put about his f 


this behalf, whereof the ſaid Charles Long is * - 
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zopears to us of record: and have you there then this writ, No. Ill. 
WITNESS fir Thomas Deniſon , knight, at Weſtminſter, eV ood 
the nineteenth day of June, in the twenty ninth year of our 
* virtue of this writ to me directed, I have taken the Sheriff's return; 
body of the within-named Charles Long ; which I have ready Cepi Corpus, 
before the lord the king, at Weſtminſter, at the day within- 
written, as within it is commanded me. 

GEORGE the ſecond by the grace of God of Great Britain, Writ of Fieri 
France, and Ireland king, defender of the faith, and fo forth facies. 
to the ſheriff of Oxfordfhire, greeting. WE command you, 
that of the goods and chattels within your bailiwick of 
Charles Long, late of Burford, gentleman, you cauſe to be 
made two hundred pounds debt, which William Burton lately 
in our court before us at Weſtminſter hath recovered againſt 
kim, and alſo fifty pounds, which were adjudged in our court 
before us to the ſaid William, for his damages which he hath 
ſuſtained, as well by occaſion of the detention of his ſaid 
debt, as for his coſts and charges to which he hath been put 
about his ſuit in this behalf, whereof the ſaid Charles Long 
is convicted, as it appears to us of record : and have that 
money before us in three weeks from the day of the holy 
Trinity, wherefoever we ſhall then be in England, to render 
to the ſaid William of his debt and damages aforeſaid: and 
have there then this writ, WITNESS fir Thomas Deniſon, 
knight, at Weſtminſter, the nineteenth day of June, in the 
twenty ninth year. of our reign. | . 

By virtue of this writ to me directed, J have cauſed to be Sheriff's return; | 
made of the goods and chattels of the within-written Charles Feri feci. 
Long two hundred and fifty pounds ; which I have ready be- 
fore the lord the king at Weſtminſter at the day within-writ- 
ten, as It 15 within commanded me. 


Ide ſenior puiſne juſtice ; there being no chief juſtice that term, 


THE END. 
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